
Legislation and Policy Brief

Volume 3 | Issue 2 Article 5

6-21-2011

Staring Down the Sights at McDonald v. City of
Chicago: Why the Second Amendment Deserves
the Kevlar Protection of Strict Scrutiny
James J. Williamson II
Villanova University, jjwilliamson01@gmail.com

Follow this and additional works at: http://digitalcommons.wcl.american.edu/lpb
Part of the Commercial Law Commons, Constitutional Law Commons, Criminal Law

Commons, Criminal Procedure Commons, Jurisprudence Commons, Law Enforcement and
Corrections Commons, Politics Commons, and the State and Local Government Law Commons

This Article is brought to you for free and open access by the Washington College of Law Journals & Law Reviews at Digital Commons @ American
University Washington College of Law. It has been accepted for inclusion in Legislation and Policy Brief by an authorized administrator of Digital
Commons @ American University Washington College of Law. For more information, please contact fbrown@wcl.american.edu.

Recommended Citation
Williamson, James J. II (2011) "Staring Down the Sights at McDonald v. City of Chicago: Why the Second Amendment Deserves the
Kevlar Protection of Strict Scrutiny," Legislation and Policy Brief: Vol. 3: Iss. 2, Article 5.
Available at: http://digitalcommons.wcl.american.edu/lpb/vol3/iss2/5

http://digitalcommons.wcl.american.edu/lpb?utm_source=digitalcommons.wcl.american.edu%2Flpb%2Fvol3%2Fiss2%2F5&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.wcl.american.edu/lpb/vol3?utm_source=digitalcommons.wcl.american.edu%2Flpb%2Fvol3%2Fiss2%2F5&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.wcl.american.edu/lpb/vol3/iss2?utm_source=digitalcommons.wcl.american.edu%2Flpb%2Fvol3%2Fiss2%2F5&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.wcl.american.edu/lpb/vol3/iss2/5?utm_source=digitalcommons.wcl.american.edu%2Flpb%2Fvol3%2Fiss2%2F5&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.wcl.american.edu/lpb?utm_source=digitalcommons.wcl.american.edu%2Flpb%2Fvol3%2Fiss2%2F5&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/586?utm_source=digitalcommons.wcl.american.edu%2Flpb%2Fvol3%2Fiss2%2F5&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/589?utm_source=digitalcommons.wcl.american.edu%2Flpb%2Fvol3%2Fiss2%2F5&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/912?utm_source=digitalcommons.wcl.american.edu%2Flpb%2Fvol3%2Fiss2%2F5&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/912?utm_source=digitalcommons.wcl.american.edu%2Flpb%2Fvol3%2Fiss2%2F5&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/1073?utm_source=digitalcommons.wcl.american.edu%2Flpb%2Fvol3%2Fiss2%2F5&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/610?utm_source=digitalcommons.wcl.american.edu%2Flpb%2Fvol3%2Fiss2%2F5&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/854?utm_source=digitalcommons.wcl.american.edu%2Flpb%2Fvol3%2Fiss2%2F5&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/854?utm_source=digitalcommons.wcl.american.edu%2Flpb%2Fvol3%2Fiss2%2F5&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/867?utm_source=digitalcommons.wcl.american.edu%2Flpb%2Fvol3%2Fiss2%2F5&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/879?utm_source=digitalcommons.wcl.american.edu%2Flpb%2Fvol3%2Fiss2%2F5&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.wcl.american.edu/lpb/vol3/iss2/5?utm_source=digitalcommons.wcl.american.edu%2Flpb%2Fvol3%2Fiss2%2F5&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:fbrown@wcl.american.edu


���

����	
��
��
������	����������������	
�	�
��	��	
��
������

������������

����

��
��
�������������������
�������	�
�������	��������	
�

���� ��!��"##"�� $%�		1

	%&'$()*&"$%������##�&$��'� �!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! ��+
	!��,���'$-'�  "$%�$.���*$%(����%(��%&���/���$/����������
��%(�(�"%�&,���)0'�����$)'&2 ��'$  ,�"' ��!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! ��3

�!�������	������	��	����� ��!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! ��3
4!����� ���	�!	���"#$��	��	����� ��!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! ��5
�!���������	��	���%	�!	�&���'���!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! ��6

		!��'$��	'$%��"-,& �&$���(�
$&��*$0� ���,����%-��$.��*')&"%7�8
�'$��
�.�'�%&"�#�&$��9�*&"%-�8�.$'��$% &"&)&"$%�#��"-,& ��!!!! ��:

�!��,'��;�"�'�(��&�%(�'(�$.���<"�/��$(�#�!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! ��=
�!���&"$%�#�4� " ���<"�/��!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! ��=
�!�	%&�'��("�&���*')&"%7��!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! ���
3!��&'"*&��*')&"%7��!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! ���

4!���'"�&"$% ��%(��)--� &"$% ��!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! �3�
�!��%()��4)'(�%��� &���!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! �3�
�!���"-,&�%�(���&"$%�#�4� " ��!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! �3�

�!��*')&"%7��00#"�(�&$��%)��'�&�(��"-,& ��!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! �33
�!��� �����	( ��"�����%(��$$&%$&���$)'���!!!!!!!!!!!!!!!!!!!!!!!!!!!!! �33
�!��,���"' &����%(��%&��$�0�'" $%��!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! �33

			!��#�*"%-�&,���*$0��$%�&,����*$%(����%(��%&���,���)0'����
�$)'&2 ��'$  ,�"' ��'���'�"%�(�$%��&'"*&��*')&"%7��!!!!!!!!!!!!!!!!!! �3>

�!����("%-�&,����'-�&���,�'��&,���$)'&�" ����(�(��.&�'�
��##�'��%(��*
$%�#(��!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! �3:
4!��&'"*&��*')&"%7���,���"#<�'�4)##�&�&$��%("%-���*$%(�
���%(��%&��$%.) "$%��!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! �3�
�!��(?) &"%-�.$'��"%(�-����*@%$/#�(-"%-��9*�0&"$% �&$�&,��
��*$%(����%(��%&��!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! �53

�!��"&&"%-�&,����*$%(����%(��%&��"&,����*$0���!!!!!!!!!!!!!!!!!! �53
�!�A
��0#7��$$&�(B���-)#�&"$% ��!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! �55

	�!���#$�(���)&)'���"&"-�%& ���@���"���&���*$%(����%(��%&�
��C"-)"&"� ��!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! �56

1�D�EF�GHIEJK�LJHMN�MOPF�IJ�IEGQP��KJRFSSJK��HGQ��GTGEJQ�JR�IEF��OMMGQJUG��QOUFKSOIV��WEJJM�JR�
�GL�RJK�EOS�GNUOWFX�WJHQSFMX�WKOIOWOSTX�GQN�FQWJHKGYFTFQI�IEKJHYEJHI�IEF�LKOIOQY�JR�IEOS�
JIF!��
�EF� GHIEJK�LJHMN� GMSJ� MOPF� IJ� GWPQJLMFNYF� IEF��JQJKGZMF� �GHM�
!� �MFTFQIX� RJKTFK� �JMOWOIJK�
�FQFKGM�JR�IEF��QOIFN��IGIFSX�LEJSF�GNNKFSS�IJ�IEF��FNFKGMOSI��JWOFIV�JR��EOMGNFM[EOG�OQ��HMV�JR�
�+�+�OQS[OKFN�IEF�SFMFWIOJQ�JR�IEOS�IJ[OW�RJK�IEOS�
JIF!���EOS�
JIF�LJHMN�QJI�EGUF�ZFFQ�[JSSOZMF�
LOIEJHI�IEF�SH[[JKI�JR�IEF�GHIEJK2S�GTG\OQY�LORF�GQN�NGHYEIFK!
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	%&'$()*&"$%������##�&$��'� 
]�^JNGV2S� NFWOSOJQ� OQUOIFS� GQ� GUGMGQWEF� JR� MOIOYGIOJQ�
IEGI� WJHMN� TOKF� IEF� RFNFKGM� WJHKIS� OQ� _QF;YKGOQFN�
NFIFKTOQGIOJQS�GZJHI�LEOWE�SIGIF�GQN�MJWGM�KFYHMGIOJQS�
WJT[JKI� LOIE� IEF� �)**)+� KOYEI`IEF� [KFWOSF� WJQIJHKS�
JR� LEOWE� GKF� RGK� RKJT� [FMMHWON`HQNFK� G� SIGQNGKN� JR�
KFUOFL�LF�EGUF�QJI�FUFQ�FSIGZMOSEFN!�

	Q��HQF�JR��++=X�IEF��H[KFTF��JHKI�EGQNFN�NJLQ�G�MGQNTGKP�NFWO;
SOJQ�OQ��,-.+,�.	/0	�/*123,4	
�	�)**)+X3�NFWMGKOQY�IEGI�G�
OSIKOWI�JR��JMHTZOG�
MGL�[KJEOZOIOQY�IEF�[JSSFSSOJQ�JR�EGQNYHQS�OQ�G�[KOUGIF�EJTF�RJK�[FK;
SJQGM�[KJIFWIOJQ�UOJMGIFN�IEF��FWJQN��TFQNTFQI5�JR�IEF��JQSIOIHIOJQ!6��
�HSIOWF��WGMOGX�LKOIOQY�RJK�G�6;5�TGbJKOIVX�KFWJYQO\FN�IEGI�IEF�[KJIFWIOJQS�
[KJUONFN� ZV� IEF� �FWJQN��TFQNTFQI� G[[MV� IJ� OQNOUONHGMS`QJI� bHSI�
ATOMOIOGSB>`GQN�FT[EGIOWGMMV�NFWMGKFN�IEGI�AIEF�FQSEKOQFTFQI�JR�WJQ;
SIOIHIOJQGM�KOYEIS�QFWFSSGKOMV�IGPFS�WFKIGOQ�[JMOWV�WEJOWFS�Jc�IEF�IGZMF!��
�EFSF�OQWMHNF�IEF�GZSJMHIF�[KJEOZOIOJQ�JR�EGQNYHQS�EFMN�GQN�HSFN�RJK�
SFMR;NFRFQSF�OQ�IEF�EJTF!B7� ��eFK�RJHK�VFGKS�JR� MOIOYGIOJQX� IEF�EOYEFSI�
WJHKI�OQ�IEF�QGIOJQ�[KJUONFN�
OWP��FMMFKX�IEF�QGTFN�KFS[JQNFQI�OQ�IEF�
WGSFX�GQN�IEF�KFSI�JR�IEF�
OSIKOWI�JR��JMHTZOG�LOIE�G�NFWOSOJQ�IEGI�KFW;
JYQO\FN�GQ� OQNOUONHGM� KOYEI� IJ�ZFGK�GKTS!8� ��EGI� IEF��JHKI� RGOMFN� IJ�
�D��W
JQGMN�U!��OIV�JR��EOWGYJX��3+��!��I!�3+�+X�3��6�g�+�+h�g�IFUFQSX��!X�NOSSFQIOQYh�gGKYHOQY�IEGI�
IEF��JHKI2S�NFWOSOJQ�NJFS�QJI�ZKOQY�WMGKOIV�IJ�RHIHKF��FWJQN��TFQNTFQI�WEGMMFQYFS�GQN�IEGI�IEF�
�FWJQN��TFQNTFQI�KOYEI�AKFTGOQS�IJ�ZF�LJKPFN�JHIB�ZV�IEF��JHKIh!
3D�665��!�!�6:+X�>35�g�++=h!
5D�See��!�!��$% &!�GTFQN!�		�gA��LFMM�KFYHMGIFN��OMOIOGX�ZFOQY�QFWFSSGKV�IJ�IEF�SFWHKOIV�JR�G�RKFF�
�IGIFX�IEF�KOYEI�JR�IEF�[FJ[MF�IJ�PFF[�GQN�ZFGK��KTSX�SEGMM�QJI�ZF�OQRKOQYFN!Bh!
6D� See� �)**)+X� 665� �!�!� GI� 6:5X� >36;3>� gGiKTOQY� IEF� �JHKI� JR� �[[FGMS2S� EJMNOQY� IEGI� IEF� MGL�
LGS� HQWJQSIOIHIOJQGM� LEOMF� JQMV� GNNKFSSOQY� IEF� MOTOIFN� OSSHF� JR� IEF� EGQNYHQ� ZGQ� GQN� OIS�
WJQSIOIHIOJQGMOIV�LOIE�KFS[FWI�IJ�OIS�G[[MOWGIOJQ�IJ�IEF�
OSIKOWI�JR��JMHTZOGh!
>D�See�,5��GI�6:�;=+�g[KJUONOQY�GQGMVSOS�JR�[EKGSF�IEF�A�OYEI�JR�IEF��FJ[MFB�OQ�IEF��FWJQN��TFQNTFQIX�
OQWMHNOQY�LEV�OI�SHYYFSIS�G�KOYEI�IEGI�ZFMJQYS�IJ�OQNOUONHGMSh!���eFK�G�WMJSF�FjGTOQGIOJQ�JR�IEF�
A�OYEI�JR� IEF��FJ[MFB�[EKGSF� OQ� IEF�J[FKGIOUF� WMGHSF�JR� IEF��FWJQN��TFQNTFQIX� �HSIOWF��WGMOG�
SIGIFN� IEGI� IEF��JHKI� SIGKIS� ALOIE� G� SIKJQY� [KFSHT[IOJQ� IEGI� IEF� �FWJQN��TFQNTFQI� KOYEI� OS�
FjFKWOSFN� OQNOUONHGMMV�GQN�ZFMJQYS� IJ�GMM��TFKOWGQS!B� � 
5��GI�6=�!� ��GIFK� OQ� IEF�J[OQOJQX� �HSIOWF�
�WGMOG�SHYYFSIFN�IEGI�G�WMJSF�KFGNOQY�JR��QOIFN��IGIFS�U!��OMMFKX�3+:��!�!��:5�g��3�hX�SH[[JKIS�EOS�
[KJ[JSOIOJQ�IEGI�IEF��FWJQN��TFQNTFQI�WJQRFKS�GQ�OQNOUONHGM�KOYEI!���))	�)**)+X�665��!�!�GI�>��;���
gKFRFKFQWOQY�Miller�IJ�SH[[JKI�IEF�GKYHTFQI�IEGI�IEF��FWJQN��TFQNTFQI�G[[MOFS�IJ�OQNOUONHGMSh!��
�HSIOWF��WGMOG�GMSJ�QJIFN�IEGI�ATOMOIOGB�SEJHMN�ZF�KFGN�OQ�IEF�WJQIFjI�JR�LEJ�WJT[JSFN�SHWE�YKJH[SX�
,�)��AIEF�[FJ[MF!B���))	,5��GI�6=��gFj[MGOQOQY�IEF��FWJQN��TFQNTFQI2S�G[[MOWGIOJQ�IJ�OQNOUONHGMSX�
QJI�TOMOIOGSh!�
7D�
5��GI�>3>�gGKYHOQY�IEGI�JQWF�IEF��FWJQN��TFQNTFQI�OS�KFWJYQO\FN�GS�GQ�OQNOUONHGM�KOYEIX�WFKIGOQ�
[JMOWV�J[IOJQS�QGIHKGMMV�GKF�QJ�MJQYFK�GUGOMGZMF�IJ�MGLTGPFKSh!���HSIOWF��WGMOG�TGNF�IEOS�SIGIFTFQI�
OQ� KFS[JQSF� IJ� IEF� SHYYFSIOJQ� KGOSFN� IEKJHYE�QHTFKJHS� amici curiae� ZKOFRSX�LEOWE� GKYHFN� IEGI�
EGQNYHQ�[KJEOZOIOJQ�TGV�ZF�G�SJMHIOJQ�IJ�NFWKFGSOQY�EGQNYHQ�UOJMFQWF!��
8D��))	 ,5�� GI� 6:5� gFj[MGOQOQY� IEF��FMMFK2S� [KJWFNHKGM� EOSIJKVX�LEOWE� OQOIOGMMV� ZFYGQ� GS� �GKPFK� U!�

OSIKOWI�JR��JMHTZOGX�3����!��H[[!��N��+3�g
!
!�!��++5hX�+)
75X�5:=��!3N�3:+�g
!�!��OK!��++:hX�4875X�

OSIKOWI�JR��JMHTZOG�U!��FMMFKX�665��!�!�6:+�g�++=hh!��
OWP��FMMFK�OS�G�S[FWOGM�[JMOWF�JiWFK�RJK�IEF�

OSIKOWI�JR��JMHTZOG�LEJX�GMJQY�LOIE�JIEFK�WMGOTGQISX�ZKJHYEI�SHOI�GYGOQSI�IEF�
OSIKOWI�GeFK�EF�
LGS�NFQOFN�GHIEJKO\GIOJQ�IJ�PFF[�G�EGQNYHQ�GI�EOS�EJTF�RJK�[FKSJQGM�[KJIFWIOJQ!��
5��GI�6:6!���JK�
GQ�OQIFKFSIOQY�NOSWHSSOJQ�JR�IEF�WJT[MFIF�[KJWFNHKGM�EOSIJKV�JR��)**)+X�see��MGKP�
FOMVX�
OSIKOWI�JR�
�JMHTZOG�U!��FMMFK9	�:)	�)�/;5	�2);52);.	,-	<4�=>	<43?X��++=���&$��)0!��&!���<!���:X��35;5��g�++=h!��
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[KJUONFX�EJLFUFKX�LGS�G�SIGQNGKN�JR�KFUOFL�RJK�MJLFK�WJHKIS�IJ�HSF�OQ�
IEF�GNbHNOWGIOJQ�JR�RHIHKF��FWJQN��TFQNTFQI�WEGMMFQYFS!9

�HSI� ILJ� VFGKS� GQN� ILJ� NGVS� GeFK� IEF� [HZMOWGIOJQ� JR� IEF� �)**)+�
NFWOSOJQX�IEF��JHKI�LGS�YOUFQ�GQJIEFK�SEJI�GI�GKIOWHMGIOQY�G�SIGQNGKN�
JR� KFUOFL� RJK��FWJQN��TFQNTFQI� WEGMMFQYFS� IEKJHYE� OIS�NFWOSOJQ� OQ�
���/;4*5	
�	�,.?	/0	�:,�4@/!10���HSIOWF��MOIJX�LKOIOQY�RJK�G�[MHKGMOIV�JR�IEF�
�JHKIX� RJHQN� IEF��FWJQN��TFQNTFQI� IJ�ZF� OQWJK[JKGIFN�GYGOQSI� IEF�
SIGIFS�IEKJHYE�IEF�
HF��KJWFSS��MGHSF�JR�IEF��JHKIFFQIE��TFQNTFQI!11��
McDonald2S�EJMNOQY�IEGI�IEF��FWJQN��TFQNTFQI�OS�G�RHQNGTFQIGM�KOYEI�
GQN�G[[MOWGZMF�IJ�IEF�SIGIFS�MFN�IEF��JHKI�IJ�_QN�G��EOWGYJ�JKNOQGQWF�
FSSFQIOGMMV�[KJEOZOIOQY� IEF�JLQFKSEO[�JR�EGQNYHQS�LOIEOQ�WOIV� MOTOIS�
IJ�ZF�HQWJQSIOIHIOJQGM!��� ��OIE�G�SOTOMGK�KFSHMI�GS�IJ�IEGI�JR��)**)+X�IEF�
�JHKI2S�NFWOSOJQ�[KJUONFN��IOS��W
JQGMN�GQN�SFUFKGM�JIEFK�[FIOIOJQ;
FKS�LOIE�GHIEJKO\GIOJQ�IJ�[JSSFSS�G�EGQNYHQ�LOIEOQ�IEF�EJTF!13� ��EF�
�JHKI�NFWMOQFN�RJK�G�SFWJQN�IOTFX�EJLFUFKX� IJ�[KJUONF�G�SIGQNGKN�JR�
KFUOFL�RJK�MJLFK�WJHKIS�IJ�G[[MV�IJ�RHIHKF��FWJQN��TFQNTFQI�WGSFS!�5��

�K!�
FOMV�SFKUFN�GS�WJ;WJHQSFM�RJK�IEF�KFS[JQNFQIS�OQ��)**)+!���))	,5��GI��35�gFj[MGOQOQY�IEGI��K!�

FOMV�SFKUFN�GS�WJ;WJHQSFM�RJK�[MGOQIOcS�OQ�(4+=)+	
�	�,-.+,�.	/0	�/*123,4X�GQN�WJQIOQHFN�EOS�SFKUOWF�
GS�WJ;WJHQSFM�RJK�KFS[JQNFQIS�OQ��,-.+,�.	/0	�/*123,4	
�	�)**)+h!
9D�See��)**)+X� 665��!�!� GI� >35� gA�HSIOWF�4KFVFK�TJUFS�JQ� IJ�TGPF�G�ZKJGN� bHKOS[KHNFQIOGM�[JOQI��
�F�WKOIOWO\FS�HS�RJK�NFWMOQOQY�IJ�FSIGZMOSE�G�MFUFM�JR�SWKHIOQV�RJK�FUGMHGIOQY��FWJQN��TFQNTFQI�
KFSIKOWIOJQS!Bh!���HSIOWF��WGMOG�WJQIOQHFN�IJ�GnGWP��HSIOWF�4KFVFK2S�SHYYFSIOJQ�JR�HSOQY�GQ�AOQIFKFSI;
ZGMGQWOQY�OQoHOKVB�IJ�GNNKFSS�RHIHKF��FWJQN��TFQNTFQI�WEGMMFQYFS!� ��))	 ,5�� gGKYHOQY�OQIFKFSI;
ZGMGQWOQY�G[[KJGWE�OS�OQG[[KJ[KOGIF�RJK�GNbHNOWGIOJQ�JR�RHQNGTFQIGM�KOYEIShp�SFF�infra�QJIFS�3>;
5+�GQN�GWWJT[GQVOQY�IFjI�RJK�RHKIEFK�Fj[MGQGIOJQ�JR��HSIOWF�4KVFK2S�AOQIFKFSI;ZGMGQWOQY�OQoHOKVB�
[KJ[JSGM!
10D� �3+� �!��I!� 3+�+� g�+�+h!� � �EF� �H[KFTF��JHKI� NFWONFN�McDonaldX� IEF�[KOTGKV�NFWOSOJQ�H[JQ�
LEOWE�IEOS�
JIF�RJWHSFSX�JQ��HQF��=X��+�+!����EF��H[KFTF��JHKI�NFWONFN��)**)+�JQ��HQF��>X��++=!
11D�McDonaldX� �3+��!��I!� GI� 3+6+� g[MHKGMOIV�J[OQOJQh!� � �HSIOWF��EJTGS�LJHMN�EGUF� OQWJK[JKGIFN�
IEF��FWJQN��TFQNTFQI�IEKJHYE�IEF��JHKIFFQIE��TFQNTFQI2S��KOUOMFYFS�GQN�	TTHQOIOFS��MGHSF!��
�))	 ,5�� GI� 3+6�� g�EJTGSX� �!X� WJQWHKKOQY� OQ� [GKI� GQN� WJQWHKKOQY� OQ� IEF� bHNYTFQIh� gGKYHOQY� IEGI�
OQWJK[JKGIOJQ� SEJHMN� ZF� RJHQN� OQ� �KOUOMFYFS� GQN� 	TTHQOIOFS� �MGHSF� GQNX� HMIOTGIFMVX� IEGI� IEF�
�*41@:.)+	�/1-)	�4-)-X�LEOWE�FcFWIOUFMV�RJKFWMJSFN�IEF�HSF�JR��KOUOMFYFS�GQN�	TTHQOIOFS��MGHSF�
GS�G�bHKOS[KHNFQIOGM�IJJMX�SEJHMN�ZF�JUFKIHKQFNh!���EF�NFZGIF�GS�IJ�EJL�IEF��FWJQN��TFQNTFQI�
SEJHMN�ZF�OQWJK[JKGIFN�GYGOQSI�IEF�SIGIFS�LOMM�HQNJHZIFNMV�WJQIOQHF�IJ�KFWFOUF�THWE;NFSFKUFN�
GnFQIOJQ�OQ�RHIHKF�SWEJMGKMV�LJKPSX�GQNX�GMIEJHYE�KFMFUGQI�IJ�G�NOSWHSSOJQ�WJQWFKQOQY�SWKHIOQV�
HQNFK�IEF�
HF��KJWFSS��MGHSF�UFKSHS�IEF�SIGQNGKN�JR�KFUOFL�HQNFK�IEF��KOUOMFYFS�GQN�	TTHQOIOFS�
WMGHSFX�OI�OS�QJI�GNNKFSSFN�OQ�IEOS�
JIF!
��D� �))	 ,5�� GI� 3+�>� gTGbJKOIV� J[OQOJQh� gFj[MGOQOQY� IEGI� IEF� �EOWGYJ� JKNOQGQWF� KFoHOKFN� IEF�
KFYOSIKGIOJQ� JR� _KFGKTS� LOIEOQ� WOIV� MOTOIS� ZHI� [KJEOZOIFN� IEF� KFYOSIKGIOJQ� JR� G� TGbJKOIV� JR�
EGQNYHQSh!� � �EOWGYJ2S� NFWOSOJQ� IJ� FQGWI� IEOS� [KJEOZOIOJQ� GYGOQSI� EGQNYHQS� LGS� NFSOYQFN� IJ�
A[KJIFWI�OIS�KFSONFQIS�qRKJT�IEF�MJSS�JR�[KJ[FKIV�GQN�OQbHKV�JK�NFGIE�RKJT�_KFGKTS!2B��
5��gWOIOQY�
�EOWGYJX�	MM!X��JHKQGM�JR��KJWFFNOQYS�JR�IEF��OIV��JHQWOMX�[!��++5��g�GK!���X���=�hh!����KF[JKI�ZV�IEF�
�EOWGYJ��JMOWF�
F[GKITFQIX�EJLFUFKX�KFUFGMFN�IEGI�IEF�EGQNYHQ�THKNFK�KGIF�GWIHGMMV�OQWKFGSFN�
LEOMF�IEOS�[KJEOZOIOJQ�LGS�OQ�FcFWI!��See McDonaldX��3+��!��I!�GI�3+�>�Q!��gNOSWHSSOQY�SIGIOSIOWS�RKJT�
IEF��FGKIMGQN�	QSIOIHIF2S�amicus curiae�ZKOFRh!
13D�McDonaldX��3+��!��I!�GI�3+�>�gEJMNOQY�IEGI��FWJQN��TFQNTFQI�OS�G[[MOWGZMF�IJ�IEF�SIGIFSX�GQNX�
IEFKFRJKFX�KHMOQY�IEGI�IEF��EOWGYJ�JKNOQGQWF�FSSFQIOGMMV�[KJEOZOIOQY�EGQNYHQS�OS�HQWJQSIOIHIOJQGMh!��
�IOS��W
JQGMNX�IEF�QGTFN�[FIOIOJQFK�OQ�IEF�WGSFX�OS�G��EOWGYJ�KFSONFQI�OQ�EOS�MGIF�SFUFQIOFS�LEJ�
LGS�IEF�UOWIOT�JR�UOJMFQI�IEKFGIS�RKJT�MJWGM�NKHY�NFGMFKS�OQ�EOS�QFOYEZJKEJJN!��
5��GI�3+�>;��:!��
�5D��))	,5��GI�3+5:�;6+�g[MHKGMOIV�J[OQOJQh�gNOSWHSSOQY��)**)+2S�KFbFWIOJQ�JR�GQ�AOQIFKFSI;ZGMGQWOQYB�IFSIX�
ZHI�QFUFK�GKIOWHMGIOQY�G�QFL�SIGQNGKN�JR�KFUOFLh!�
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�MSJ�KFTGKPGZMV�SOTOMGK�IJ�IEF��)**)+�NFWOSOJQX�IEF�NOSSFQIOQY�bHSIOWFS�
SFO\FN�IEF�J[[JKIHQOIV�IJ�UJOWF�IEFOK�NFSOKF�RJK�G�TJKF�TGMMFGZMF�MFUFM�
JR�SWKHIOQV!�6

�EOS�
JIF�GKYHFS�IEGI�OQ�IEF�LGPF�JR��)**)+�GQN�McDonald`LEOWE�
KFWJYQO\FN� IEF� �FWJQN� �TFQNTFQI� GS� GQ� FQHTFKGIFN� RHQNGTFQ;
IGM� KOYEI`MJLFK� WJHKIS� SEJHMN� G[[MV� SIKOWI� SWKHIOQV� GS� IEF� SIGQNGKN�
JR� KFUOFL� LEFQ� GNbHNOWGIOQY� RHIHKF� �FWJQN� �TFQNTFQI� WEGMMFQY;
FS!�>���EF�HSF�JR�SIKOWI�SWKHIOQVX�EJLFUFKX�NJFS�QJI�WJTF�LOIEJHI�SJTF�
LFMM;NF_QFNX� ZHI� MOTOIFNX� FjWF[IOJQS� IEGI� GKF� ANFF[MV� KJJIFN� OQ� IEOS�

GIOJQ2S� EOSIJKV� GQN� IKGNOIOJQSB`� FSSFQIOGMMVX� RHQNGTFQIGM� FjWF[;
IOJQS� IJ� IEF� �FWJQN��TFQNTFQI!17� � �GKI� 		� JR� IEOS�
JIF�LOMM� GNNKFSS�
IEF�ZGWPYKJHQN�WGSFS� MFGNOQY� IJ� IEF�GWPQJLMFNYFTFQI�ZV� IEF��JHKI�
JR�IEOS�RHQNGTFQIGM�KOYEIX�QGTFMV��;,.)5	�.4.)-	
�	�,**)+18�GQN�District 
/0	�/*123,4	
�	�)**)+X�GMJQY�LOIE����/;4*5	
�	�,.?	/0	�:,�4@/!19��	Q��GKI�
			X�IEOS�
JIF�LOMM�Fj[MGOQ�IEF�IEKFF;IOFKFN�SIGQNGKN�JR�KFUOFL�TJNFM�RJK�
WEGMMFQYOQY�IEF�WJQSIOIHIOJQGMOIV�JR�MGLSX�GMJQY�LOIE�SJTF�JR�IEF�UGKOG;
IOJQS� IEGI� IEF��JHKI�EGS�WKGeFN� IEKJHYE�[KFWFNFQI!�+� ��GKI� 	��GKYHFS�
IEGI�IEF�[MHKGMOIV2S�J[OQOJQ�OQ�McDonald�OS�G�WMFGK�SIF[�IJLGKNS�G�SIKOWIFK�
SIGQNGKN�JR�KFUOFL!�����HKIEFKTJKFX��GKI�	��GKYHFS�IEGI�SIKOWI�SWKHIOQV�OS�
IEF�G[[KJ[KOGIF�SIGQNGKN�JR�KFUOFL�RJK��FWJQN��TFQNTFQI�WEGMMFQYFS�
GQN�GNNKFSSFS�IEF�MOTOIGIOJQS�IEGI�WGQ�ZF�Fj[FWIFN�IJ�GWWJT[GQV�IEGI�

�6D��))	 ,5��GI�3��6�g�IFUFQSX� �!X�NOSSFQIOQYh�gA]�^JNGV2S�NFWOSOJQ�OQUOIFS�GQ�GUGMGQWEF�JR� MOIOYGIOJQ�
IEGI� WJHMN�TOKF� IEF� RFNFKGM� WJHKIS� OQ� _QF;YKGOQFN�NFIFKTOQGIOJQS� GZJHI�LEOWE� SIGIF� GQN� MJWGM�
KFYHMGIOJQS� WJT[JKI�LOIE� IEF� �)**)+� KOYEI� !� !� !� HQNFK� G� SIGQNGKN� JR� KFUOFL�LF� EGUF� QJI� FUFQ�
FSIGZMOSEFN!Bh!���GKMOFK�OQ�EOS�NOSSFQIX��HSIOWF��IFUFQSX�GeFK�GKYHOQY�IEGI�G�KHMF�MOTOIOQY�IEF�KOYEI�IJ�
ZFGK�GKTS�LJHMN�ZF�FGSOFK�RJK�IEF�WJHKIS�IJ�GNTOQOSIFKX�Fj[KFSSFN�EOS�NOSNGOQ�LOIE�IEF�TGbJKOIV�RJK�
OIS�MGWP�JR�WMGKOIV�ZV�SIGIOQY��

�GUOQY�HQMFGSEFN�OQ��)**)+�G�ISHQGTO�JR�MFYGM�HQWFKIGOQIVX�GQN�IEHS�MOIOYGIOJQX�
GQN�QJL�JQ�IEF�WHS[�JR�OT[JSOQY�G�QGIOJQGM�KHMF�JQ�IEF��IGIFS�OQ�IEOS�GKFG�
RJK�IEF�_KSI�IOTF�OQ��QOIFN��IGIFS�EOSIJKVX�IEF��JHKI�WJHMN�GI�MFGSI�TJNFKGIF�
IEF�WJQRHSOJQX�H[EFGUGMX�GQN�ZHKNFQ�JQ�IEF��IGIFS�ZV�GNJ[IOQY�G�KHMF�IEGI�OS�
WMFGKMV�GQN�IOYEIMV�ZJHQN�OQ�SWJ[F!

��
5��GI�3�+6!�
�>D��JK�G�NOSWHSSOJQ�JR�LEV�SIKOWI�SWKHIOQV�SEJHMN�G[[MV�IJ�RHIHKF��FWJQN��TFQNTFQI�WEGMMFQYFSX�
SFF� infra� QJIFS� �35;�6�� GQN� GWWJT[GQVOQY� IFjI!� � �JK� G� NOSWHSSOJQ� SH[[JKIOQY� IEF� HSF� JR� SIKOWI�
SWKHIOQVX�SFF��OQNSGV��JMNZFKYX�
JIFX�
OSIKOWI�JR��JMHTZOG�U!��FMMFK:  Failing to Establish a Standard 
0/+	.:)	�1.1+)>�>=��(!��!���<!�==��g�++�h�gGKYHOQY�IEGI�EGN�IEF��H[KFTF��JHKI�HSFN�SIKOWI�SWKHIOQV�
IJ�NFWONF��)**)+X�OI�LJHMN�EGUF�KFGWEFN�IEF�SGTF�JHIWJTF�GQN�FMOTOQGIFN�THWE�JR�IEF�WJQRHSOJQ�
IEGI�SHKKJHQNFN�IEF�bHNYTFQIh!��
17D�See��GSEOQYIJQ�U!��MHWPSZFKYX�6����!�!�:+�X�:���g���:h�gSIGIOQY�IEGI�IEF�
HF��KJWFSS��MGHSF�
[KJIFWIS� KOYEIS� IEGI� GKF� ARHQNGTFQIGMBh!� � �JK� G� NOSWHSSOJQ� JR� IEF� FjWF[IOJQS� IJ� IEF� �FWJQN�
�TFQNTFQIX�SFF�infra�QJIFS��6�;>>�GQN�GWWJT[GQVOQY�IFjI!
18D�3+:��!�!��:5�g��3�h!
19D� �JK� G�NOSWHSSOJQ�JR� IEF� ZGWPYKJHQN� WGSFS� GQN� IEF� WGSF;OQ;WEOFRX�LOIE� GQ� Fj[MJKGIOJQ� JR� IEF�
TGbJKOIV�GQN�NOSSFQIOQY�J[OQOJQSX�SFF�infra�QJIFS��5;6>�GQN�GWWJT[GQVOQY�IFjI!
�+D��FF�infra�QJIFS�6:;��5�GQN�GWWJT[GQVOQY�IFjI�RJK�G�NOSWHSSOJQ�JR�IEF�IV[OWGM�SIGQNGKNS�JR�KFUOFLX�
GMJQY�LOIE�IEFOK�UGKOGIOJQS�GQN�G�WJT[GKOSJQ�LOIE��OKSI��TFQNTFQI�bHKOS[KHNFQWF!
��D� �JK� GQ� GQGMVSOS� JR� IEF� TGbJKOIV� J[OQOJQ� OQ� �)**)+� GQN� IEF� [MHKGMOIV� J[OQOJQ� OQ� McDonaldX�
OQWMHNOQY�LEV�FGWE�OS�G�SIF[�IJLGKNS�SIKOWI�SWKHIOQVX�SFF� infra�QJIFS���6;�33�GQN�GWWJT[GQVOQY�
IFjI!
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SIGQNGKN!�����OQGMMVX��GKI���NOSWHSSFS�IEF�JZUOJHS�RJKFLGKQOQY�ZV��HSIOWF�
�IFUFQS�RJHQN�GI�IEF�ZFYOQQOQY�JR�IEOS�
JIFX�QGTFMV�IEGI�MJLFK�WJHKIS�
LOMM�HQNJHZIFNMV�ZF�ZJTZGKNFN�LOIE��FWJQN��TFQNTFQI�WEGMMFQYFS�
HQIOM�IEF��H[KFTF��JHKI�WMGKO_FS�IEOS�[JOQI�JR�WJQIFQIOJQ!�3

	!� �,�� �'$-'�  "$%� $.� ��*$%(� ���%(��%&� ��/�� �$/� ��������	
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	Q� ��3�X� IEF� �H[KFTF��JHKI� EFGKN��;,.)5	 �.4.)-	 
�	 �,**)+X�LEOWEX�

QFGKMV� SFUFQ� NFWGNFS� MGIFKX� ZFWGTF� IEF� [KOTGKV� WGSF� NOSWHSSFN� ZV�
ZJIE� IEF�TGbJKOIV�GQN� IEF�NOSSFQI� OQ� IEF��)**)+!�5� � 	Q�MillerX� ILJ�TFQ�
LFKF� WEGKYFN� LOIE� IEF� HQMGLRHM� IKGQS[JKIGIOJQ� JR� G� NJHZMF� ZGKKFM�
��;YGHYF�SEJIYHQ�MFSS�IEGQ�FOYEIFFQ�OQWEFS�OQ�MFQYIE�RKJT��PMGEJTG�
IJ��KPGQSGSX�G�UOJMGIOJQ�JR�IEF�
GIOJQGM��OKFGKTS��WI!�6���EF�NFRFQNGQIS�
EGN�QJI�KFYOSIFKFN�IEF�_KFGKTX�QJK�NON�IEFV�[JSSFSS�G�ASIGT[;GijFN�
LKOnFQ�JKNFKB�RJK�IEF�_KFGKTX�GS�LGS�KFoHOKFN�HQNFK�IEFQ;FjOSIOQY�RFN;
FKGM� MGL!�>� ��EF�NFRFQNGQIS�WJHQIFKFN�IEGI� IEF�
GIOJQGM��OKFGKTS��WI�
LGS�HQWJQSIOIHIOJQGM�ZFWGHSF� OI�JcFQNFN�RFNFKGMOST�OQ� OIS�GnFT[I�IJ�
AHSHK[�]SIGIF^�[JMOWF�[JLFKB�GQN�LGS�OQ�NOKFWI�WJQrOWI�LOIE�IEF��FWJQN�
�TFQNTFQI!�:��

�HSIOWF��W�FVQJMNSX�LKOIOQY�RJK�IEF��JHKIX�NFIFKTOQFN�IEGI�[JSSFS;
SOJQ�JR�G�SEJIYHQ�LOIE�G�ZGKKFM�JR�MFSS�IEGQ�FOYEIFFQ�OQWEFS�OQ�MFQYIE�
LGS�QJI�[KJIFWIFN�ZV� IEF��FWJQN��TFQNTFQI!�=� ��OQNOQY�QJ�KOYEI� IJ�
��D� �FF� infra� QJIFS� �35;�>>� GQN� GWWJT[GQVOQY� IFjI� GS� IJ�LEV� SIKOWI� SWKHIOQV� OS� IEF� G[[KJ[KOGIF�
MFUFM�JR�SWKHIOQV�RJK�HSF�OQ��FWJQN��TFQNTFQI�GNbHNOWGIOJQ�GQN�IEF�MOTOIFN�KFSIKOWIOJQS�IEGI�LOMM�
GWWJT[GQV�SIKOWI�SWKHIOQV!
�3D��JK�G�NOSWHSSOJQ�JR�IEF�OT[GWI�IJ�ZF�RFMI�OQ�MJLFK�WJHKIS�NHF�IJ�GQ�HQWMFGK�SIGQNGKN�JR�KFUOFLX�
SFF�infra�QJIFS��>:;�>��GQN�GWWJT[GQVOQY�IFjI!
�5D�See generally�
OSIKOWI�JR��JMHTZOG�U!��FMMFKX�665��!�!�6:+�g�++=h�gNOSWHSSOQY�IEF�OT[JKIGQWF�JR�
IEF�Miller�EJMNOQYh!��4JIE�IEF�TGbJKOIV�GQN�IEF�NOSSFQIOQY�J[OQOJQS�OQUJPFN�Miller�IJ�Fj[MGOQ�IEFOK�
[JSOIOJQS!���HSIOWF��WGMOGX�LKOIOQY�RJK�IEF�TGbJKOIVX�GKYHFN�IEGI�Miller�OS�IJ�ZF�KFGN�GS�MOTOIOQY�IEF�
SWJ[F�JR� IEF��FWJQN��TFQNTFQI�GS� IJ�LEGI�LFG[JQS�GKF�[KJIFWIFN!� ��))	 ,5��GI�>��8�=!� � �HSIOWF�
�IFUFQSX� OQ�WJQIKGSIX�GKYHFN�IEGI�Miller�[KJIFWIFN�AIEF�KOYEI�IJ�PFF[�GQN�ZFGK�GKTS�RJK�TOMOIGKV�
[HK[JSFS�!�!�!�QJI�WHKIGOM�IEF��FYOSMGIHKF2S�[JLFK�IJ�KFYHMGIF�IEF�QJQTOMOIGKV�HSF�GQN�JLQFKSEO[�JR�
LFG[JQS!B��
5��GI�>3:;3=�g�IFUFQSX��!X�NOSSFQIOQYh!���HSIOWF�4KFVFKX�OQ�EOS�NOSSFQIX�WJQWHKKFN�LOIE�IEOS�
KFGNOQY�JR�Miller!���))	,5��GI�>=�;=��g4KFVFKX��!X�NOSSFQIOQYh!
�6D�MillerX� 3+:��!�!� GI� �:6!� ��I� IEGI� IOTFX� IEF�
GIOJQGM��OKFGKTS��WI�TGNF� OI� G� RFNFKGM� WKOTF� IJ�
IKGQS[JKI�G�_KFGKT�OQ�OQIFKSIGIF�WJTTFKWF�LOIEJHI�G[[KJ[KOGIF�GHIEJKO\GIOJQ!��
�>D� �>��!�!�!� s� ��3�gWh;gNhX� amended by� �>��!�!�!� WE!� 63� g�++>h gKFoHOKOQY� ZJIE� KFYOSIKGIOJQ� GQN�
LKOnFQ�JKNFK�IJ�ZF�OQ�WJT[MOGQWF�LOIE�SIGIHIFh!
�:D�See�,5��GI��:>�gSHTTGKO\OQY�IEF�NFRFQNGQIS2�WJQIFQIOJQ�IEGI�IEF�WKFGIOJQ�JR�MGL�HQNFK�IEF�YHOSF�
JR�IEF�	QIFKSIGIF��JTTFKWF��MGHSF�OS�[KJjV�RJK�IEF�HQWJQSIOIHIOJQGM�HSHK[GIOJQ�JR�[JMOWF�[JLFK�
GQNX�IEHSX�NOKFWIMV�JcFQSOUF�IJ��FWJQN��TFQNTFQIh!
�=D��))	,5��GI��:=�gA]�^F�WGQQJI�SGV�IEGI�IEF��FWJQN��TFQNTFQI�YHGKGQIFFS�IEF�KOYEI�IJ�PFF[�GQN�
ZFGK�SHWE�GQ�OQSIKHTFQI!Bh!���EF�TGbJKOIV�GQN�NOSSFQIOQY�bHSIOWFS�OQ��)**)+�GKYHFN�GS�IJ�LEFIEFK�
IEOS� MGQYHGYF� G[[MOFN� IJ� IEF� IV[F� JR� LFG[JQ� IEF� �FWJQN��TFQNTFQI� [KJIFWIFN� JK� IEF� WMGSS�
JR�[FJ[MF�LEJ�LFKF�[KJIFWIFN�ZV� IEF��TFQNTFQI!� �Compare��)**)+X� 665��!�!�GI�>��;�3� gAMiller�
SIGQNS�JQMV�RJK�IEF�[KJ[JSOIOJQ�IEGI�IEF��FWJQN��TFQNTFQI�KOYEIX�LEGIFUFK�OIS�QGIHKFX�FjIFQNS�
JQMV�IJ�WFKIGOQ�IV[FS�JR�LFG[JQS!BhX�with�,5��GI�>3:;3=�g�IFUFQSX��!X�NOSSFQIOQYh�gA�EF�UOFL�JR�IEF�
�TFQNTFQI�LF�IJJP�OQ�Miller`IEGI�OI�[KJIFWIS�IEF�KOYEI�IJ�PFF[�GQN�ZFGK�GKTS�RJK�WFKIGOQ�TOMOIGKV�
[HK[JSFS� !� !� !� OS�ZJIE� IEF�TJSI�QGIHKGM� KFGNOQY�JR� IEF��TFQNTFQI2S� IFjI�GQN�IEF� OQIFK[KFIGIOJQ�
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[JSSFSS�G�SEJIYHQ�LOIE�G�ZGKKFM�JR�MFSS�IEGQ�FOYEIFFQ�OQWEFSX�IEF�WGSF�
LGS� KFUFKSFN� GQN� KFTGQNFN� IJ� IEF� MJLFK� WJHKIX� GQN� RHKIEFK� OQoHOKV�
ZV� IEF��JHKI� OQIJ� IEF��FWJQN��TFQNTFQI� WFGSFN� RJK�QFGKMV� SFUFQIV�
VFGKS!��

<�	 ���� ���	�!	���"#$��	��	����� 
�MTJSI�SFUFQ�NFWGNFS�GeFK�IEF�Miller�NFWOSOJQX�IEF��JHKI�LGS�WJQ;

RKJQIFN�LOIE�IEF�OSSHF�JR�LEFIEFK�IEF�
OSIKOWI�JR��JMHTZOG�WJHMN�MGL;
RHMMV�[KJEOZOI�IEF�[JSSFSSOJQ�JR�EGQNYHQS�OQ�G�[KOUGIF�EJTF�OQ�District 
/0	�/*123,4	
�	�)**)+!30���EF�6;5�TGbJKOIV�J[OQOJQX�LEOWE�LGS�GWWJT[G;
QOFN�ZV�G�UOKHMFQI�NOSSFQIX�EFMN�IEGI�IEF�
!�!�MGL�LGS�HQWJQSIOIHIOJQGM�
ZFWGHSF�OI�OQRKOQYFN�H[JQ�IEF��FWJQN��TFQNTFQI!31���HSIOWF��WGMOGX�LKOI;
OQY�RJK�IEF��JHKIX�KFGN�Miller�GS�JQMV�EJMNOQY�IEGI�WFKIGOQ�IV[FS�JR�LFG[;
JQSX� MOPF� SEJKI;ZGKKFMFN� SEJIYHQSX�LFKF�JHISONF� IEF�[KJIFWIOJQ�JR� IEF�
�FWJQN��TFQNTFQI�ZFWGHSF�IEFV�LFKF�QJI�LFG[JQS�AOQ�WJTTJQ�HSF�
]ZV�IEF�TOMOIOG^�GI�IEF�IOTFB�JR�IEF�RKGTOQY�JR�IEF��FWJQN��TFQNTFQI3���
�EKJHYE�G�IEJKJHYE�NOSSFWIOJQ�JR�IEF��FWJQN��TFQNTFQI2S�MGQYHGYF�
GQN� OIS�JKOYOQGM�HQNFKSIGQNOQYX� IEF��JHKI�EFMN� IEGI� IEF�KOYEI� IJ�PFF[�
GQN�ZFGK�GKTS�G[[MOFN�IJ�OQNOUONHGMS�GI�IEF�RFNFKGM�MFUFM!33��4FRJKF�WMJS;
OQY�IEF�J[OQOJQX�GQN�OQ�LEGI�OS�QJL�GI�IEF�WFQIFK�JR�WJQIKJUFKSVX��HSIOWF�
�WGMOG�GWPQJLMFNYFN�IEGIX�A]M^OPF�TJSI�KOYEISX�IEF�KOYEI�SFWHKFN�ZV�IEF�
�FWJQN��TFQNTFQI�OS�QJI�HQMOTOIFNXB�LEOWE�ZFYS�IEF�oHFSIOJQ���EGI�
GKF�OIS�MOTOIGIOJQSt35

	Q�EOS�NOSSFQI��HSIOWF�4KFVFKX�GNNKFSSFN�IEF�SIGQNGKN�JR�KFUOFL�OSSHF�
NOKFWIMV!36���OKSIX�EF�TGNF�IEF�GKYHTFQI�IEGI�IEF�KFS[JQNFQI2S�[MFG�RJK�
TJSI�RGOIERHM�IJ�IEF�EOSIJKV�JR�OIS�GNJ[IOJQ!Bh!���JK�GQ�OQIFKFSIOQY�NOSWHSSOJQ�GQN�GQGMVSOS�JR��HSIOWF�
�W�FVQJMN2S� J[OQOJQ� OQ�MillerX� SFF�
FMSJQ��HQNX�The Ends of Second Amendment Jurisprudence: 
�,+)4+2-	 �,-43,*,.,)-	 4;5	 �/2)-.,�	 G,/*);�)	 H)-.+4,;,;@	 �+5)+-X� 5� ��9!� ��<!� �!� k� �$#!� �6:X� �>>;�:��
g����h�gGKYHOQY�IEGI�IEF�Miller�EJMNOQY�SEJHMN�ZF�KFGN�QGKKJLMVh!
��D�MillerX�3+:��!�!�GI��=3p�see��FQQFIE��!��MHPJLSPOX�
JIFX��+2)5	3?	H,@:.9	�:)	I2)+@,;@	K1+,-L+15);�)	
of the Second AmendmentX��=���$!��� $%��!��"<!��& !��!�!��>:X��:�;:��g�++=h�gNOSWHSSOQY�IEF�NJWIKOQF�
JR�GUJONGQWF�GS�LEV�IEF��H[KFTF��JHKI�TGV�QJI�EGUF�GNNKFSSFN��FWJQN��TFQNTFQI�OSSHFS�RJK�
QFGKMV�SFUFQ�NFWGNFS�RJMMJLOQY�Millerh!
30D�665��!�!�6:+�g�++=h!�
31D��))	,5��GI�>36�gGiKTOQY�bHNYTFQI�JR�
OSIKOWI�JR��JMHTZOG��JHKI�JR��[[FGMS�IEGI�YHQ;WJQIKJM�
SIGIHIFS�UOJMGIFN�IEF��FWJQN��TFQNTFQIh!
3�D�
5��GI�>��;�5!���HSIOWF��WGMOG�GNNFN�IEGI�AMiller2S�qJKNOQGKV�TOMOIGKV�FoHO[TFQI2�MGQYHGYF�THSI�
ZF�KFGN� OQ� IGQNFT�LOIE�LEGI�WJTFS�GeFK�� q]�^KNOQGKOMV�LEFQ�WGMMFN� RJK� ]TOMOIOG^�SFKUOWF� ]GZMF;
ZJNOFN^�TFQ�LFKF�Fj[FWIFN�IJ�G[[FGK�ZFGKOQY�GKTS�SH[[MOFN�ZV�IEFTSFMUFS�GQN�JR�IEF�POQN�OQ�
WJTTJQ�HSF�GI�IEF�IOTF!2B��
5��GI�>�5�goHJIOQY�MillerX�3+:��!�!�GI��:�h!
33D��))	�)**)+X�665��!�!�GI�>�=;��!��	Q�WJTOQY�IJ�IEF�NFIFKTOQGIOJQ�IEGI�IEF��FWJQN��TFQNTFQI�OS�
GQ�OQNOUONHGM�KOYEIX��HSIOWF��WGMOG�[MGOQMV�SIGIFN�IEGI�AMiller�SIGQNS�JQMV�RJK�IEF�[KJ[JSOIOJQ�IEGI�
IEF��FWJQN��TFQNTFQI�KOYEIX�LEGIFUFK�OIS�QGIHKFX�FjIFQNS�JQMV�IJ�WFKIGOQ�IV[FS�JR�LFG[JQS!B��
5�	
GI�>��;��!
35D��))	,5��GI�>�6;�:�gGWPQJLMFNYOQY�IEGI�FUFQ�WJQSIOIHIOJQGM�FQHTFKGIFN�KOYEIS�GKF�QJI�GZSJMHIF�GQN�
MOSIOQY�FjGT[MFS�JR�A[KFSHT[IOUFMV�MGLRHM�KFYHMGIJKV�TFGSHKFSXB�OQWMHNOQY�_KFGKT�[KJEOZOIOJQS�
NOKFWIFN�IJLGKNS�RFMJQS�GQN�IEF�TFQIGMMV�OMMX�MGLS�KFSIKOWIOQY�IEF�WGKKVOQY�JR�_KFGKTS�OQ�SWEJJMS�
GQN�YJUFKQTFQI�ZHOMNOQYSX�GQN�IEF�[MGWFTFQI�JR�WJQNOIOJQS�JQ�IEF�WJTTFKWOGM�SGMF�JR�_KFGKTSh!��
36D��))	 ,5��GI�>=:� g4KFVFKX� �!X�NOSSFQIOQYh� gA	� IEFKFRJKF�ZFYOQ�ZV�GSPOQY�G�[KJWFSS;ZGSFN�oHFSIOJQ��
�JL�OS�G�WJHKI� IJ�NFIFKTOQF�LEFIEFK�G�[GKIOWHMGK�_KFGKT�KFYHMGIOJQ� !� !� !� OS�WJQSOSIFQI�LOIE�IEF�
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IEF�GNJ[IOJQ�JR�G�SIKOWI�SWKHIOQV�SIGQNGKN�LJHMN�ZF�OT[JSSOZMF�ZFWGHSF�
QFGKMV�GMM�YHQ�MGLS�LJHMN�TFFI�IEF�KFoHOKFTFQI�JR�G�WJT[FMMOQY�YJU;
FKQTFQI�OQIFKFSI!3>��
FjIX��HSIOWF�4KFVFK�GKYHFN�IEGI�IEF��JHKI�SEJHMN�
GNJ[I�GQ�AOQIFKFSI;ZGMGQWOQY�OQoHOKVXB�LEOWE�LJHMN�GMMJL�MJLFK�WJHKIS�
IJ�IGPF�OQIJ�GWWJHQI�G�ASIGIHIF2S�FcFWIS�H[JQ�WJT[FIOQY�OQIFKFSIS�GQN�IEF�
FjOSIFQWF�JR�GQV�WMFGKMV�SH[FKOJK�MFSS�KFSIKOWIOUF�GMIFKQGIOUF!B37��
FS[OIF�
�HSIOWF�4KFVFK2S�GKYHTFQI�IEGI�IEF��JHKI�EGS�IGPFQ�SHWE�GQ�G[[KJGWE�
OQ�JIEFK�WJQSIOIHIOJQGM�WJQIFjISX38�IEF�TGbJKOIV�KFbFWIFN��HSIOWF�4KFVFK2S�
SHYYFSIOJQX�SIGIOQY�A]L^F�PQJL�JR�QJ�JIEFK�FQHTFKGIFN�WJQSIOIHIOJQGM�
KOYEI�LEJSF�WJKF�[KJIFWIOJQ�EGS�ZFFQ�SHZbFWIFN�IJ�G�RKFFSIGQNOQY�qOQIFK;
FSI;ZGMGQWOQY2�G[[KJGWE!B39

��	 ��������	��	���%	�!	�&���'�
�Q�IEF�MGSI�NGV�JR�IEF��++�;�+�+�IFKTX�IEF��H[KFTF��JHKI�GQQJHQWFN�

OIS� NFWOSOJQ� OQ� ���/;4*5	 
�	 �,.?	 /0	 �:,�4@/X5+� LEOWE� LGS� IEF� SFWJQN�
J[OQOJQ�OQ�bHSI�ILJ�VFGKS�WJQWFKQOQY��FWJQN��TFQNTFQI�[KJIFWIOJQS!��
�HSIOWF��MOIJX�LKOIOQY�RJK�G�[MHKGMOIV�JR�IEF��JHKIX�LKJIF�IEGI�IEF��FWJQN�
�TFQNTFQI�OS�RHMMV�OQWJK[JKGIFN�GYGOQSI�IEF��IGIFS�IEKJHYE�IEF�
HF�
�KJWFSS��MGHSF�JR�IEF��JHKIFFQIE��TFQNTFQI!5�� ��MIEJHYE�IEF��JHKI�
GWPQJLMFNYFN�IEF�SIGQNGKN�JR�KFUOFL�OSSHF�OQ�SFUFKGM�[JKIOJQS�JR�IEF�
J[OQOJQX�OI�NON�QJI�SFO\F�IEF�J[[JKIHQOIV�IJ�GKIOWHMGIF�G�SIGQNGKN�LEOWE�
MJLFK�WJHKIS�WJHMN�RJMMJL!5�
�FWJQN��TFQNTFQIt���EGI�POQN�JR�WJQSIOIHIOJQGM�SIGQNGKN�SEJHMN�IEF�WJHKI�HSFtBh!��
3>D��))	 ,5��GI�>=:;==� goHJIOQY��;,.)5	�.4.)-	
�	�4*)+;/X�5=���!�!�:3�X�:66� g��=:hh� gGKYHOQY� IEGI� IEF�
GNJ[IOJQ�JR�G�SIKOWI�SWKHIOQV�SIGQNGKN�OS�QJI�RFGSOZMF�ZFWGHSF�QFGKMV�GMM�YHQ;WJQIKJM�KFYHMGIOJQ�LOMM�
GnFT[I�IJ�RHKIEFK�G�A[KOTGKV�WJQWFKQ�JR�FUFKV�YJUFKQTFQI`G�WJQWFKQ�RJK�IEF�SGRFIV�GQN�OQNFFN�
MOUFS�JR� OIS�WOIO\FQSBh!� ��JK� RHKIEFK�NOSWHSSOJQ�JR� IEF�SIKOWI�SWKHIOQV�SIGQNGKN�JR�KFUOFLX�SFF� infra�
QJIFS�>�;:5�GQN�GWWJT[GQVOQY�IFjI!�
37D��)**)+X�665��!�!�GI�>=�;�+!���HSIOWF�4KFVFK�SIGIFN�IEGI�OQ�IEF�KFUOFL�JR�YHQ;WJQIKJM�MFYOSMGIOJQX�
WJHKIS�SEJHMN�QJI�[KFSHTF�G�MGL�IJ�ZF�HQWJQSIOIHIOJQGM�ZV�G[[MVOQY�SIKOWI�SWKHIOQV�JK�WJQSIOIHIOJQGM�
ZV�G[[MVOQY�G�KGIOJQGM;ZGSOS�SIGQNGKN�JR�KFUOFL!��
5�� ��HKIEFKTJKFX��HSIOWF�4KFVFK�GKYHFN�IEGI�G�
TJKF�MFQOFQI�SIGQNGKN�JR�KFUOFL�SEJHMN�ZF�GNJ[IFNX�GS�J[[JSFN�IJ�SIKOWI�SWKHIOQVX�ZFWGHSF�SIGIF�
SH[KFTF� WJHKISX�LEOWE�EGUF� GNbHNOWGIFN� RGK�TJKF� YHQ;WJQIKJM� WGSFS� IEGQ� IEF� �H[KFTF��JHKIX�
EGUF�GNJ[IFN�G�SIGQNGKN�IEGI�OS�TJKF�NFRFKFQIOGM�IJ�SIGIF�MFYOSMGIHKFS!��
5��GI�>��!�
38D��))	,5��GI�>�+�gSIGIOQY�IEGI�SHWE�G�SIGQNGKN�EGS�ZFFQ�HSFN�JQ�FMFWIOJQ�MGL�WGSFSX�S[FFWE�WGSFSX�
GQN�NHF�[KJWFSS�WGSFSh!���J�SH[[JKI�IEOS�GSSFKIOJQX��HSIOWF�4KFVFK�WOIFN�<1+5,�=	
�	�4=1-:,X�6+5��!�!�
5�=�g����h�gFMFWIOJQ�KFYHMGIOJQhp��:/2L-/;	
�	N�	�.4.)-	�)5�	�.+�X�636��!�!�36:�g�++�h�gWJTTFKWOGM�
S[FFWEhp�GQN��4.:)O-	
�	I*5+,5@)X�5�5��!�!�3���g��:>h�g[KJWFNHKGM�NHF�[KJWFSSh!
39D��))	 �)**)+X� 665��!�!� GI� >35� gKFbFWIOQY� �HSIOWF� 4KFVFK2S� [KJ[JSGM� �JHKI� IJ� GNJ[I� GQ� AOQIFKFSI;
ZGMGQWOQY� OQoHOKVB� GQN� SHYYFSIOQY� G� SIKOWIFK� KFUOFL� SIGQNGKN� OQ� OIS� SIGIFTFQI� IEGI� A]I^EF� UFKV�
FQHTFKGIOJQ� JR� IEF� KOYEI� IGPFS� JHI� JR� IEF� EGQNS� JR� YJUFKQTFQI`FUFQ� IEF� �EOKN� 4KGQWE� JR�
�JUFKQTFQI`IEF� [JLFK� IJ� NFWONF� JQ� G� WGSF;ZV;WGSF� ZGSOS� LEFIEFK� IEF� KOYEI� OS� really worth�
OQSOSIOQY�H[JQBh!
5+D����/;4*5	
�	�:,�4@/X��3+��!��I!�3+�+�g�+�+h!
5�D� �))	 ,5�� GI� 3+6+� g[MHKGMOIV� J[OQOJQh� gA�F� IEFKFRJKF� EJMN� IEGI� IEF�
HF� �KJWFSS� �MGHSF� JR� IEF�
�JHKIFFQIE� �TFQNTFQI� OQWJK[JKGIFS� IEF� �FWJQN� �TFQNTFQI� KOYEI� KFWJYQO\FN� OQ� �)**)+!Bh!��
�HSIOWF��EJTGS�ZFMOFUFN�IEF��FWJQN��TFQNTFQI�OS�G[[MOWGZMF�IJ�IEF��IGIFS�IEKJHYE�IEF��JHKIFFQIE�
�TFQNTFQI2S��KOUOMFYFS�GQN�	TTHQOIOFS��MGHSF!���))	,5��GI�3+6��g�EJTGSX��!X�WJQWHKKOQY�OQ�[GKI�
GQN�WJQWHKKOQY�OQ�IEF�bHNYTFQIh!��
5�D��))	 ,5�� GI� 3+5>;5:X� 3+6+� g[MHKGMOIV� J[OQOJQh� gGNNKFSSOQY� GKYHTFQIS� ZV� IEF� KFS[JQNFQIS� GQN�
NOSSFQIOQY� bHSIOWFS�IEGI� OQWJK[JKGIOJQ�JR�IEF��FWJQN��TFQNTFQI�LOMM� MOTOI� IEF��IGIFS2�GZOMOIV�IJ�



��>� �&�'"%-�
$/%�&,���"-,& ��&���������	��	���%	�!	�&���'�

�HSIOWF��MOIJ�GMSJ�GNNKFSSFN�GQ�GKYHTFQI�ZV�IEF�KFS[JQNFQIS�IEGI�
OQWJK[JKGIOJQ�JR� IEF��FWJQN��TFQNTFQI�LJHMN� MOTOI� SIGIF�GQN� MJWGM�
Fj[FKOTFQIGIOJQ�LOIE�YHQ�WJQIKJM�MGLS!53��	Q�G�KFS[JQSF�IEGI�S[JPF�GI�
MFGSI�OQNOKFWIMV�IJ�IEF�SIGQNGKN�JR�KFUOFLX��HSIOWF��MOIJ�LKJIF�IEGI�IEF�
A]�FWJQN��TFQNTFQI^� OS� RHMMV� ZOQNOQY�JQ� IEF� �IGIFS� GQN� IEHS� limits�
gZHI�ZV�QJ�TFGQS�FMOTOQGIFSh�IEFOK�GZOMOIV�IJ�NFUOSF�SJMHIOJQS�IJ�SJWOGM�
[KJZMFTS�IEGI�SHOI� MJWGM�QFFNS�GQN�UGMHFS!B55� ��QMV�IEKFF�[GKGYKG[ES�
MGIFKX� �HSIOWF��MOIJ� KFGSSHKFN� IEF� KFS[JQNFQIS� JR� IEF�[KJ[JSOIOJQ� IEGI�
LGS�SIGIFN� OQ��)**)+��WFKIGOQ�_KFGKTS�KFYHMGIOJQS�LOMM�ZF�H[EFMNX�GQN�
AOQWJK[JKGIOJQ�NJFS�QJI�OT[FKOM�FUFKV�MGL�KFYHMGIOQY�_KFGKTS!B56���EF�
[MHKGMOIV�LGS�SHKF�IJ�[JOQI�JHIX�EJLFUFKX�IEGI�OI�NF_QOIOUFMV�KFbFWIFNX�RJK�
G�SFWJQN�IOTFX�IEF�AOQIFKFSI;ZGMGQWOQYB�SHYYFSIOJQ�[KJ[JSFN�OQ��)**)+!5>

�HSIOWF��IFUFQSX�OQ�EOS�NOSSFQIX�Fj[KFSSFN�EOS�NOSSGIOSRGWIOJQ�LOIE�IEF�
[MHKGMOIV�RJK�RGOMOQYX�GYGOQX�IJ�ONFQIORV�G�SIGQNGKN�JR�KFUOFL!5:��4FWGHSF�
JR�IEF�[MHKGMOIV2S�KFRHSGM�IJ�ONFQIORV�G�MFUFM�JR�SWKHIOQVX��HSIOWF��IFUFQS�
J[OQFN� IEGI� A]I^EF� [KGWIOWGM� SOYQO_WGQWF� JR� IEF� [KJ[JSOIOJQ� IEGI� qIEF�
�FWJQN��TFQNTFQI�KOYEI�OS�RHMMV�G[[MOWGZMF�IJ�IEF��IGIFS2�KFTGOQS�IJ�ZF�
LJKPFN�JHI�ZV�IEOS��JHKI�JUFK�TGQVX�TGQV�VFGKS!B5=���JOWOQY�EOS�SH[;
[JKI�RJK�G�QGKKJL�KFGNOQY�JR��FWJQN��TFQNTFQI�[KJIFWIOJQSX��HSIOWF�
�IFUFQS�[FKSOSIFN�IEGI�AIEF��JHKI�WJHMN�GI�MFGSI�TJNFKGIF�IEF�WJQRHSOJQX�
H[EFGUGMX�GQN�ZHKNFQ�JQ�IEF��IGIFS�ZV�GNJ[IOQY�G�KHMF�IEGI�OS�WMFGKMV�
GQN�IOYEIMV�ZJHQN�OQ�SWJ[F!B5���
FS[OIF��HSIOWF��IFUFQS2�WEONOQYX�IEF�[MH;

Fj[FKOTFQI�LOIE�YHQ�WJQIKJMh!���HSIOWF��MOIJ�KFOIFKGIFS�IEGI�IEF��JHKI�KFbFWIFN�IEF�GKYHTFQI�IEGI�
IEF��FWJQN��TFQNTFQI�SEJHMN�ZF�GNNKFSSFN�IEKJHYE�bHNOWOGM�ZGMGQWOQY!��See id!�GI�3+5:!���EJHYE�
QFUFK�GQQJHQWOQY�G�SIGQNGKN�JR�KFUOFLX�MOPF��HSIOWF��WGMOG�OQ��)**)+X��HSIOWF��MOIJ�LGS�WMFGK�IEGI�IEF�
�FWJQN��TFQNTFQI�G[[MOFS�LOIE�FoHGM�RJKWF�IJ�IEF�SIGIFS�GS�OI�NJFS�IJ�IEF�RFNFKGM�YJUFKQTFQI!��
�))	,5��GI�3+6+!
53D��))	,5��GI�3+56;5>�gGNNKFSSOQY�IEF�THQOWO[GM�KFS[JQNFQIS2�GKYHTFQI�IEGI��FWJQN��TFQNTFQI�
OQWJK[JKGIOJQ� LOMM� SIOrF� MJWGM� YJUFKQTFQIS� RKJT� KFS[JQNOQY� IJ� MJWGM� [KJZMFTS� IEKJHYE� YHQ�
WJQIKJMh!���eFK�TGPOQY�IEOS�GKYHTFQIX�IEF�[MHKGMOIV�QJIFN�IEGI�IEF�KFS[JQNFQIS�AHKYF]N^�]IEF��JHKI^�
IJ�GMMJL�SIGIF�GQN�MJWGM�YJUFKQTFQIS�IJ�FQGWI�GQV�YHQ�WJQIKJM�MGL�IEGI�IEFV�NFFT�IJ�ZF�KFGSJQGZMFX�
OQWMHNOQY�G�WJT[MFIF�ZGQ�JQ�IEF�[JSSFSSOJQ�JR�EGQNYHQS�OQ�IEF�EJTF�RJK�SFMR;NFRFQSF!B�
5��GI�3+5>!�
55�D
5��GI�3+5>!
56�D
5��GI�3+5:p�see�
OSIKOWI�JR��JMHTZOG�U!��FMMFK�665��!�!�6:+X�>�6;�:�g�++=h�gSHYYFSIOQY�MGLRHM�YHQ�
KFYHMGIOJQS�IEGI�LJHMN�SHKUOUF�IEF��FWJQN��TFQNTFQI�EJMNOQY�bHSI�GQQJHQWFN�ZV�IEF��JHKIh!
5>D�See�McDonaldX��3+��!��I!�GI�3+5:�g[MHKGMOIV�J[OQOJQh�gA	Q��)**)+X�EJLFUFKX�LF�Fj[KFSSMV�KFbFWIFN�
IEF�GKYHTFQI� IEGI� IEF�SWJ[F�JR� IEF�SWJ[F�JR� IEF��FWJQN��TFQNTFQI�SEJHMN�ZF�NFIFKTOQFN�ZV�
bHNOWOGM�OQIFKFSI�ZGMGQWOQY�!�!�!�!Bh!
5:D��))	,5��GI�3��6�g�IFUFQSX��!X�NOSSFQIOQYh�gSIGIOQY�IEGI�IEF�[MHKGMOIV2S�J[OQOJQ�NON�QJI�AZKOQY�GQV�
WMGKOIV�IJ�IEOS�FQJKTJHSMV�WJT[MFj�GKFG�JR�MGLAh!���EF�oHJIGIOJQ�GI�IEF�ZFYOQQOQY�JR�IEOS�
JIF�GMSJ�
KFrFWIS��HSIOWF��IFUFQS2S�GKYHTFQI�IEGI�IEF�[MHKGMOIV�WKFGIFN�TJKF�WJQRHSOJQ�IEGQ�WMGKOIV�RJK�MJLFK�
WJHKIS!���FF supra�QJIF���GQN�GWWJT[GQVOQY�IFjI�gGKYHOQY�IEGI��JHKI2S�KFWFQI��FWJQN��TFQNTFQI�
bHKOS[KHNFQWF�OQUOIFS�RHIHKF�MOIOYGIOJQ�NHF�IJ�MGWP�JR�WMGKOIV�IEKJHYE��JHKI2S�[KFWFNFQIh!
5=D�McDonaldX��3+��!��I!�GI�3��6!�
5�D�
5��GI�3�+6!���J�SH[[JKI�IEOS�WKOIOWOSTX��HSIOWF��IFUFQS�WOIFN�amici�ZKOFRS�[KJUONOQY�SIGIOSIOWGM�NGIG�
GS� IJ�EJL�TGQV��FWJQN��TFQNTFQI�WEGMMFQYFS�LFKF�_MFN� OQ� IEF�TJQIES� RJMMJLOQY� IEF��)**)+�
NFWOSOJQ!� ��))	 ,5�� GI�3�+6�Q!3+� g_QNOQY� IEGI�JUFK���+��FWJQN��TFQNTFQI�WEGMMFQYFS�LFKF�_MFN�
LOIEOQ��=�TJQIES�JR��)**)+�NFWOSOJQh!�
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KGMOIV�LGS�QJI�LOMMOQYX�JK�QJI�OQIFKFSIFNX�OQ�IGPOQY�IEF�J[OQOJQ�NJLQ�IEF�
KJGN�JR�NF_QOQY�IEF�SWJ[F�JR�IEF�KOYEI�GQN�SIGQNGKN�JR�KFUOFL!6+

�HSIOWF�4KFVFKX�GMSJ�NOSSFQIOQYX�[OWPFN�H[�LEFKF�EF�MFe�Jc�OQ��)**)+X�
GQN�GYGOQX�EF�QFFNMFN�IEF�[MHKGMOIV�RJK�RGOMOQY�IJ�[KJUONF�WMGKOIV�IJ�IEF�
SIGQNGKN�JR�KFUOFL�OSSHF!6����HSIOWF�4KFVFK�SHYYFSIFN�IEF��JHKI�LJHMN�
EGUF�ZFFQ�ZFnFK�Jc�EGN�OI�GNJ[IFN�GQ�G[[KJGWE�SOTOMGK�IJ�IEGI�JR�SIGIFS�
LEJ�KFWJYQO\F�G�KOYEI�IJ�ZFGK�GKTSX�GQ�G[[KJGWE�UFKV�SOTOMGK�IJ�OQIFK;
FSI;ZGMGQWOQY!6�� � 	Q� �HSIOWF� 4KFVFK2S� UOFLX� IEF� [MHKGMOIV� AEG[EG\GKNMV�
WKFGIFN�G�RFL�SOT[MF�KHMFS�!�!�!�IEGI�SJHQN�SFQSOZMF�LOIEJHI�ZFOQY�GZMF�IJ�
Fj[MGOQ�LEV�JK�EJL��EOWGYJ2S�EGQNYHQ�ZGQ�OS�NOcFKFQI!B63���OQGMMVX�OQ�
EOS�KFUOFL�JR��LFQIOFIE�GQN��LFQIV;_KSI��FQIHKV��FWJQN��TFQNTFQI�
bHKOS[KHNFQWF�[KGWIOWFN�ZV�IEF�SIGIFSX��HSIOWF�4KFVFK�GKYHFN�IEGI�SIGIF�
WJHKIS�JQMV�[KJIFWIFN�GQ�OQRKOQYFTFQI�H[JQ�GQ�OQNOUONHGM�KOYEI�IJ�ZFGK�
GKTS�RKJT�HQKFGSJQGZMF�YHQ�KFYHMGIOJQ!65���EF�SIGIF�WJHKIS�NFIFKTOQFN�
KFGSJQGZMFQFSSX��HSIOWF�4KFVFK�QJIFNX�ZV�GNJ[IOQY�G�AEOYEMV�NFRFKFQIOGM�
GnOIHNF�IJLGKNS�MFYOSMGIOUF�NFIFKTOQGIOJQSXB�GQN�OQ�IEOS�KFS[FWIX��HSIOWF�
4KFVFK�GNNFNX�IEF��JHKI�SEJHMN�RJMMJL�IEF�SIGIFS2�FjGT[MF!66�
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�EKJHYEJHI�IEF�WJHKSF�JR�IEF��H[KFTF��JHKI2S�bHKOS[KHNFQWFX�OI�EGS�

WKFGIFN�NOcFKFQI�IFSISX�JK�AMFUFMS�JR�SWKHIOQVXB�IJ�G[[MV�IJ�MGLS�IEGI�TGV�
KFSIKOWI�GQ�OQNOUONHGM�KOYEI!6>���EF�TJSI�GKNHJHS�MFUFM�JR�SWKHIOQV�RJK�IEF�
YJUFKQTFQI� IJ� JUFKWJTFX� ASIKOWI� SWKHIOQVXB� OS� JeFQ� FT[MJVFN�LEFKF�
IEF�YJUFKQTFQI�OS�OQRKOQYOQY�H[JQ�G�RHQNGTFQIGM�KOYEI!6:���Q�IEF�J[[J;
6+D� �))	 ,5�� GI� 3+5=� g[MHKGMOIV� J[OQOJQh� gKFbFWIOQY� IEF� GKYHTFQI� IEGI� AIEF� SWJ[F� JR� IEF� �FWJQN�
�TFQNTFQI�KOYEI�OS�NF_QFN�ZV�IEF�OTTFNOGIF�IEKFGI�IEGI�MFN�IJ�IEF�OQWMHSOJQ�JR�IEGI�KOYEI�OQ�IEF�
4OMM�JR��OYEISBh!���EF�J[OQOJQX�EJLFUFKX�NON�QJI�NF_QF�IEF�SWJ[F�JR�IEF�KOYEI!
6�D��))	,5��GI�3��>;�:�g4KFVFKX��!X�NOSSFQIOQYh�g[JSOQY�QHTFKJHS�oHFSIOJQS�IEGI�MJLFK�WJHKIS�LOMM�QJL�
EGUF�IJ�GQSLFKX�LOIEJHI�G�SIGQNGKN�ZV�LEOWE�IJ�RJMMJLX�IJ�GSWFKIGOQ�LEGI�KFYHMGIOJQS�IJ�GMMJL�GQN�
LEGI�IJ�SIKOPF�NJLQ�GS�ZFOQY�JcFQSOUF�IJ�IEF��FWJQN��TFQNTFQIh!�
6�D��))	,5��GI�3��:�gQJIOQY�IEF�TGbJKOIV2S�KFbFWIOJQ�JR�IEF�AOQIFKFSI�ZGMGQWOQYB�G[[KJGWE�OQ��)**)+h!�
63D�
5��GI�3��:�g4KFVFKX��!X�NOSSFQIOQYh�gWKOIOWO\OQY�IEF��JHKI2S�EJMNOQY�ZFWGHSF�OI�NJFS�QJI�Fj[MGOQ�
LEV�SJTF�KHMFS�GKF�[KFRFKGZMFX�GQN�[KFSHT[IOUFMV�MGLRHMX�IEGQ�JIEFKSh!
65D�
5��GI�3�36�gGKYHOQY�IEGI�SIGIF�KFYHMGIOJQSX�OR�NFFTFN�KFGSJQGZMFX�EGUF�ZFFQ�GMMJLFNh!�
66D�
5��gSH[[JKIOQY�G�NFRFKFQIOGM�G[[KJGWE�IJ�SIGIF�MFYOSMGIHKFS�OQ�IEF�GKFG�JR�YHQ;WJQIKJM�KFYHMGIOJQh!��
�EOMF� �HSIOWF� 4KFVFK� GWPQJLMFNYFN� IEGI� ASIGIF� WJHKIS� GKF� MFSS� LOMMOQY� IJ� [FKTOI� IJIGM� YHQ�
[KJEOZOIOJQSXB�OQ�SH[[JKI�JR�EOS�[JSOIOJQ�IJLGKNS�KGIOJQGM�ZGSOS�KFUOFL�EF�SIGIFN�EF�LGS�AGLGKF�JR�
QJ�OQSIGQWFS�OQ�IEF�[GSI�]_eV^�VFGKS�OQ�LEOWE�G�SIGIF�WJHKI�EGS�SIKHWP�NJLQ�GS�HQWJQSIOIHIOJQGM�G�
MGL�ZGQQOQY�G�[GKIOWHMGK�WMGSS�JR�_KFGKTS!B��
5��GI�3�3>�gOQIFKQGM�WOIGIOJQ�JTOnFNh�gWOIOQY��HYFQF�
�JMJPEX�
2L*)2);.,;@	.:)	H,@:.	./	P))L	4;5	<)4+	�+2-	0/+	�)*0Q�)0);-)9	�;	�;4*?.,�4*	�+42)O/+=	4;5	4	
H)-)4+�:	�@);54X�6>�������!���<!��553X��56=�g�++�hh!
6>D� See� �'/"%� �,���'"% @7X� �$% &"&)&"$%�#� ��/�� �'"%*"0#� � �%(� �$#"*"�  63�� g3N� FN!� �++>h!��
�KJRFSSJK��EFTFKOQSPV�Fj[MGOQS�IEGI�LEFKF�G�RHQNGTFQIGM�KOYEI�OS�OQUJMUFNX�IEF�YJUFKQTFQI�OS�
KFoHOKFN�IJ�TFFI�G�EFGUV�ZHKNFQ�IJ�SHK[GSS�IEF�MFUFM�JR�SWKHIOQV!��
5����Q�IEF�JIEFK�EGQNX�LEFKF�
G�RHQNGTFQIGM�KOYEI�OS�QJI�OQUJMUFNX�IEF��JHKI�EGS�JeFQ�ZFFQ�NFRFKFQIOGM�IJ�IEF�MFYOSMGIHKFX�GQN�
IEF�ZHKNFQ�OS�SJTFLEGI�MJL!���))	,5��gFj[MGOQOQY�ZHKNFQ;SEOeOQY�ZFILFFQ�RHQNGTFQIGM�GQN�QJQ;
RHQNGTFQIGM�KOYEISh!
6:D� �))	 ,5�� GI� 65�� gA�IKOWI� SWKHIOQV� OS� HSFN� LEFQ� IEF� �JHKI� FUGMHGIFS� NOSWKOTOQGIOJQ� ZGSFN� JQ�
KGWF�JK�QGIOJQGM�JKOYOQX�YFQFKGMMV�RJK�NOSWKOTOQGIOJQ�GYGOQSI�GMOFQS�!�!�!�GQN�RJK�OQIFKRFKFQWF�LOIE�
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SOIF�SONF�JR�IEF�S[FWIKHT�OS�IEF�AKGIOJQGM�ZGSOS�IFSIXB�LEOWE�GMMJLS�IEF�
YJUFKQTFQI�IJ�KFSIKOWI�GQ�OQNOUONHGM�KOYEI�GS�MJQY�GS�IEF�MGL�OS�AKGIOJ;
QGMMV� KFMGIFN� IJ� G� MFYOIOTGIF� YJUFKQTFQI�[HK[JSF!B6=� � 4FILFFQ� IEJSF�
ILJ�MFUFMS�JR�SWKHIOQV�MOF�TVKOGN�IFSIS�HSFN�ZV�IEF��JHKI�IJ�NFIFKTOQF�
LEFIEFK�G�MGL�HQWJQSIOIHIOJQGMMV�MOTOIS�GQ�OQNOUONHGM�KOYEI!6��
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�QNFK�G�KGIOJQGM�ZGSOS�SIGQNGKN�JR�KFUOFLX�IEF�[GKIV�WEGMMFQYOQY�IEF�
WJQSIOIHIOJQGMOIV�JR�IEF�MGL�EGS�IEF�ZHKNFQ�JR�[KJUOQY�IEGI�IEF�MGL�OS�
QJI�AKGIOJQGMMV�KFMGIFN�IJ�G�MFYOIOTGIF�YJUFKQTFQI�[HK[JSF!B>+��4FWGHSF�
IEF�[KFSHT[IOJQ�OS�JQ�IEF�SONF�JR�G�MGL�ZFOQY�WJQSIOIHIOJQGMMV�[FKTOS;
SOZMFX� IEF� KGIOJQGM�ZGSOS� SIGQNGKN� OS� FjIKFTFMV�NFRFKFQIOGM� IJ� IEF�YJU;
FKQTFQI!>����EF��JHKI�TJSI�JeFQ�FT[MJVS�KGIOJQGM�ZGSOS�KFUOFL�LEFQ�
G�[GKIV�WEGMMFQYFS�G� MGL�IEGI�NJFS�QJI� OQUJMUF�G�SHS[FWI�WMGSS�HQNFK�
IEF��oHGM��KJIFWIOJQ��MGHSF�JK�LEFQ�IEF�MGL�OS�KFYHMGIOQY�WJTTFKWOGM�
GWIOUOIV!>���
FS[OIF�IEOS�[KFSHT[IOJQ�JR�WJQSIOIHIOJQGMOIVX�IEF��JHKI�EGS�
NFWMGKFN�IEGI�IEF�KGIOJQGM�ZGSOS�SIGQNGKN�AOS�QJI�G�IJJIEMFSS�JQFXB>3�GQN�
OI�EGSX�JQ�JWWGSOJQX�SIKHWP�NJLQ�G�MGL�GS�HQWJQSIOIHIOJQGM�RJK�QJI�ZFOQY�
KGIOJQGMMV�KFMGIFN�IJ�G�MFYOIOTGIF�YJUFKQTFQI�[HK[JSF!>5
RHQNGTFQIGM�KOYEIS�!�!�!�!Bh!
6=D� 
5�	GI� 65+� gFj[MGOQOQY� SIGQNGKN�YJUFKQTFQI�QFFNS� IJ�TFFI� IJ�NFRFGI� KGIOJQGM� ZGSOS� KFUOFLh!��
�KJRFSSJK� �EFTFKOQSPV� QJIFS� IEGI� IEF� YJUFKQTFQI2S� JZbFWIOUF� QFFN� JQMV� ZF� SJTFIEOQY� IEGI� OS�
AMFYOIOTGIF�RJK�IEF�YJUFKQTFQI�IJ�[HKSHF!B�
6�D��))	,5��gFj[MGOQOQYX�RJK�FjGT[MFX�WJQWF[I�JR�AOQIFKTFNOGIF�SWKHIOQVXB�LEOWE�EGS�ZFFQ�G[[MOFN�
IJ� YFQNFK;ZGSFN� KOYEIS� WEGMMFQYFShp� see also� �MGQQFN� �GKFQIEJJN� U!� �GSFVX� 6+6� �!�!� =33� g����h�
gOT[MFTFQIOQY� IEF� AHQNHF� ZHKNFQ� IFSIB� RJK� NFIFKTOQOQY�LEFIEFK� KFSIKOWIOJQS� JQ� GZJKIOJQ� GKF�
MGLRHMhp�	UGQ��!�4JNFQSIFOQFKX���/L)	/0	.:)	�)�/;5	�2);52);.	H,@:.R(/-.Q�FMMFK	�.4;54+5	/0	H)
,)OX�
5���!��$#!��!���<!�53X�56�g�++�h�gFj[MGOQOQY�AEFOYEIFQFN�KGIOJQGM�ZGSOS�SWKHIOQVBh!
>+D��,���'"% @7X�supra�QJIF�6:�GI�65+p�-))	4*-/>�)�@�X��QOIFN��IGIFS��!�!��FI!�4N!�U!��KOI\X�55���!�!��>>X�
�=5�g��=+h�gA�EFQ�RGWFN�LOIE�G�WEGMMFQYF�IJ�G�MFYOSMGIOUF�WMGSSO_WGIOJQ�HQNFK�IEF�KGIOJQGM�ZGSOS�
IFSIX� IEF�WJHKI�SEJHMN�GSPX�_KSIX�LEGI�IEF�[HK[JSFS�JR�IEF�SIGIHIF�GKFX�GQNX�SFWJQNX�LEFIEFK�IEF�
WMGSSO_WGIOJQ�OS�KGIOJQGMMV�KFMGIFN�IJ�GWEOFUFTFQI�JR�IEJSF�[HK[JSFS!Bhp��FQQFMM�U!��OIV�JR��GQ��JSFX�
5=6��!�!��X��5�g��==h�goHJIOQY�
FL��KMFGQS�U!�
HPFSX�5�:��!�!���:X�3+3�g��:>hh�gSIGIOQY�IEGI�G�WOIV�
KFQI�WJQIKJM�JKNOQGQWF�NON�QJI�UOJMGIF�IEF��oHGM��KJIFWIOJQ��MGHSF�ZFWGHSF�IEF�G[[FMMGQIS�JQMV�
QFFNFN�IJ�SEJL�IEGI�IEF�WMGSSO_WGIOJQ�SWEFTF�GI�OSSHF�OQ�IEF�JKNOQGQWF�LGS�AKGIOJQGMMV�KFMGIFN�IJ�
G�MFYOIOTGIF�SIGIF�OQIFKFSIBh!
>�D�See��GQWF�U!�4KGNMFVX�55+��!�!��3X��:�g��:�h�gKFRHSOQY�IJ�JUFKIHKQ�G�SIGIF�SIGIHIF�HQMFSS�IEF��JHKI�
WJHMN�AJQMV�WJQWMHNF�IEGI�IEF�MFYOSMGIHKF2S�GWIOJQS�LFKF�OKKGIOJQGMBh��
>�D�See��OIV�JR��MFZHKQF�U!��MFZHKQF��OUOQY��IK!X�	QW!X�5:3��!�!�53�X�55��g��=6h�gA�F�WJQWMHNF�RJK�
SFUFKGM� KFGSJQS� IEGI� IEF��JHKI�JR��[[FGMS� FKKFN� OQ�EJMNOQY�TFQIGM� KFIGKNGIOJQ�G�oHGSO;SHS[FWI�
WMGSSO_WGIOJQ�WGMMOQY�RJK�G�TJKF�FjGWIOQY�SIGQNGKN�JR� bHNOWOGM�KFUOFL�IEGQ�OS�QJKTGMMV�GWWJKNFN�
FWJQJTOW�GQN�SJWOGM�MFYOSMGIOJQ!Bh!
>3D�See��+,.UX�55���!�!�GI��=5�gWOIOQY��GnEFLS�U!��HWGSX�5�:��!�!�5�6X�6�+�g��:>hh�gQJIOQY�IEGI�QJI�
FUFKV� MGL� IEGI�TGV� ZF� KFUOFLFN� HQNFK� KGIOJQGM� ZGSOS� SIGQNGKN�LOMM� GHIJTGIOWGMMV� ZF� NFFTFN�
WJQSIOIHIOJQGMh!� � �HSIOWF� �IFUFQSX� NFMOUFKOQY� IEF� J[OQOJQX� Fj[MGOQFN� IEGI� IEF��JHKI�LOMM� AQJI� ZF�
SGIOS_FN�ZV�rOTSV�JK�OT[MGHSOZMF�bHSIO_WGIOJQS�!�!�!�!B��
5�
>5D��))>	)�@�X��JTFK�U!��UGQSX�6�:��!�!�>�+�g���>h�gEJMNOQY�IEGI�G�SIGIF�WJQSIOIHIOJQGM�GTFQNTFQI�
[KJEOZOIOQY�IEF�WKFGIOJQ�JR�G�MGL�IJ�JHIMGL�NOSWKOTOQGIOJQ�GYGOQSI�EJTJSFjHGMS�OS�HQWJQSIOIHIOJQGMX�
FUFQ� IEJHYE� IEF� MGL�LGS� QJI� NOKFWIFN� IJLGKNS� G� [KJIFWIFN� WMGSSX� GQN� IEHS� SEJHMN� RGMM� HQNFK�
KGIOJQGM� ZGSOS� SWKHIOQVhp� uJZFM� U!� �OMMOGTSX� 56:� �!�!� 66� g��=�h� gQJIOQY� IEGI� �MGSPG2S� TOQFKGM�
NOUONFQN�NOSIKOZHIOJQ�MGLS�NON�QJI�TFFI�IEF�KFoHOKFTFQIS�RJK�WJQSIOIHIOJQGMOIV�HQNFK�IEF�KGIOJQGM�
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�EF�TONNMF�YKJHQN�ZFILFFQ�KGIOJQGM�ZGSOS�KFUOFL�GQN�SIKOWI�SWKH;

IOQV� OS� IEF� G[[KJ[KOGIFMV;QGTFN� AOQIFKTFNOGIF� SWKHIOQVB� SIGQNGKN!>6��
	QIFKTFNOGIF� SWKHIOQV� OS� HSFN� OQ� WGSFS� OQUJMUOQY� NOSWKOTOQGIOJQ� JR�
WFKIGOQ� WMGSSO_WGIOJQS� JR� [FJ[MF� JK� S[FFWEX� SHWE� GS� YFQNFK� NOSWKOTO;
QGIOJQX�NOSWKOTOQGIOJQ�GYGOQSI�WFKIGOQ�WMGSSFS�JR�WEOMNKFQX�GQN�KFYHMG;
IOJQ�JR�WJTTFKWOGM�S[FFWE�JK�S[FFWE�OQ�[HZMOW�RJKHTS!>>���JK�G�MGL�JK�
KFYHMGIOJQ�IJ�[GSS� OQIFKTFNOGIF�SWKHIOQVX� IEF�WEGMMFQYFN� MGL�THSI�ZF�
ASHZSIGQIOGMMV�KFMGIFN�IJ�GQ�OT[JKIGQI�YJUFKQTFQI�[HK[JSF!B>:���QMOPF�
KGIOJQGM�ZGSOS�KFUOFLX�IEF�ZHKNFQ�OS�SEOeFN�IJ�IEF�YJUFKQTFQI�IJ�[KJUF�
IEGI�IEFKF�OS�G�substantial�gGS�J[[JSFN�IJ�KGIOJQGMh�KFMGIOJQSEO[�ZFILFFQ�
IEF�[KJ[JSFN�MGL�GQN�IEF�important�YJUFKQTFQI�JZbFWIOUF!>=

3!���&'"*&��*')&"%7
�EF�TJSI�NFTGQNOQY� MFUFM�JR� SWKHIOQV� IEGI� IEF��JHKI� FT[MJVS� OS�

ASIKOWI� SWKHIOQV!B>�� ��EFQ� FUGMHGIOQY� G� MGL� HQNFK� IEF� SIKOWI� SWKHIOQV�
SIGQNGKNX� IEF� �JHKI� NFTGQNS� IEGI� IEF� MGL� ZF� AQGKKJLMV� IGOMJKFN� IJ�

ZGSOS�SIGQNGKNhp��QOIFN��IGIFS�
F[2I�JR��YKOW!�U!��JKFQJX�5�3��!�!�6�=�g��:3h�gEJMNOQY�IEGI�ZFWGHSF�
G��JJN��IGT[��WI�GTFQNTFQI�LGS�QJI�KGIOJQGMMV�KFMGIFN�IJ�IEF�SIGIFN�[HK[JSFS�JR��WIX�JK�IJ�G�
MFYOIOTGIF�YJUFKQTFQI�OQIFKFSI�JR�MOTOIOQY�RKGHNX�OI�LGS�HQWJQSIOIHIOJQGMh!
>6D�See generally��,���'"% @7X�supra�QJIF�6>X�GI�65+�gNFSWKOZOQY�TONNMF�IOFK�JR�SWKHIOQVX�ZFILFFQ�
KGIOJQGM�ZGSOS�GQN�SIKOWI�SWKHIOQVX�GS�AOQIFKTFNOGIF�SWKHIOQVBh!
>>D��))>	)�@�X��JKKOMGKN��JZGWWJ�U!��FOMMVX�633��!�!�6�6X�665;66�g�++�h�gKFbFWIOQY�G�KFoHFSI�IJ�HSF�IEF�
SIKOWI�SWKHIOQV�SIGQNGKN�OQ�GNbHNOWGIOJQ�JR�KFSIKOWIOJQS�JQ�WJTTFKWOGM�S[FFWEX�GQN�EFQWF�KFSJKIOQY�
IJ�OQIFKTFNOGIF�SWKHIOQV�GQGMVSOShp��QOIFN��IGIFS�U!��OKYOQOGX�6�=��!�!�6�6X�633�g���>h�goHJIOQY��OSS!�
�QOU!� RJK��JTFQ�U!��JYGQX�56=��!�!�:�=X�:�5� g��=�hh� gOQIFKQGM�oHJIGIOJQS�JTOnFNh� gQJIOQY�IEGI�
�OKYOQOGX� OQ� GKYHOQY� RJK� OIS� FjWMHSOJQ� JR�LJTFQ� RKJT�G� SIGIF;S[JQSJKFN�TOMOIGKV� WJMMFYFX�THSI�
SEJL�AGI�MFGSI�IEGI�IEF�]WEGMMFQYFN^�WMGSSO_WGIOJQ�SFKUFS�qOT[JKIGQI�YJUFKQTFQIGM�JZbFWIOUFS�GQN�
IEGI�IEF�NOSWKOTOQGIJKV�TFGQS�FT[MJVFN2�GKF�qSHZSIGQIOGMMV�KFMGIFN�IJ�IEF�GWEOFUFTFQI�JR�IEJSF�
JZbFWIOUFS!2Bhp��GKN�U!��JWP��YGOQSI��GWOSTX�5����!�!�:=��g��=�h�gEJMNOQY�IEGI�G�WOIV2S�KFYHMGIOJQ�JR�
SJHQN�GT[MO_WGIOJQ�LGS�[FKTOSSOZMF�HQNFK�G�UGKOGQI�JR�IEF�OQIFKTFNOGIF�SWKHIOQV�SIGQNGKNhp��FEK�
U!��JZFKISJQX�5>3��!�!��5=X��>6;>>�g��=3h�gEJMNOQY�IEGI�LOIE�KFS[FWI�IJ�GNJ[IOJQ�MGLSX�G�SIGIF�TGV�
QJI�ASHZbFWI�TFQ�GQN�LJTFQ� IJ�NOS[GKGIF� IKFGITFQI�LEFQ� IEFKF� OS�QJ�SHZSIGQIOGM� KFMGIOJQSEO[�
ZFILFFQ�IEF�NOS[GKOIV�GQN�GQ�OT[JKIGQI�SIGIF�[HK[JSFBhp��MVMFK�U!�
JFX�56:��!�!��+��g��=�h�gEJMNOQY�
IEGI� OQIFKTFNOGIF�SWKHIOQV�G[[MOFN� IJ�G��FjGS�SIGIHIF�[KJEOZOIOQY�HQNJWHTFQIFN�WEOMNKFQ� RKJT�
GnFQNOQY�[HZMOW�SWEJJMSh!
>:D�See LehrX� 5>3��!�!� GI� �>>� gSIGIOQY� IEGI� OQ�JKNFK� RJK� IEF� SIGIF� GNJ[IOJQ� MGL� IJ�ZF�H[EFMNX� IEF�
�JHKI�THSI�_QN�G�ASHZSIGQIOGM�KFMGIOJQSEO[B�ZFILFFQ�IEF�MGL2S�FcFWIS�GQN�IEF�AOT[JKIGQI�SIGIF�
[HK[JSFB�IEGI�IEF�MGL�OS�OQIFQNFN�IJ�SFKUFhp�see also��KGOY�U!�4JKFQX�5����!�!���+X���:�g��:>h�gA�J�
LOIESIGQN�WJQSIOIHIOJQGM�WEGMMFQYFX�[KFUOJHS�WGSFS�FSIGZMOSE�IEGI�WMGSSO_WGIOJQS�ZV�YFQNFK�THSI�
SFKUF� OT[JKIGQI� YJUFKQTFQIGM� JZbFWIOUFS� GQN�THSI� ZF� SHZSIGQIOGMMV� KFMGIFN� IJ� GWEOFUFTFQI� JR�
IEJSF�JZbFWIOUFS!Bh!
>=D�See LovingX�6�=��!�!�GI�633�gA�EF�ZHKNFQ�JR�bHSIO_WGIOJQ�OS�NFTGQNOQY�GQN�KFSIS�FQIOKFMV�JQ�IEF�
�IGIF!Bh!���MIEJHYE�Loving�LGS�S[FWO_WGMMV�G�YFQNFK�NOSWKOTOQGIOJQ�WGSFX�[KOJK�GQN�SHZSFoHFQI�WGSF�
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G[[KJGWE�LOMM�MFGN�IJ�IEF�SGTF�KFSHMI�GS��HSIOWF�4KFVFK2S�OQIFKFSI;ZGMGQWOQY�OQoHOKV�GQN�LOMM�GMMJL�
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	Q���3=X�IEF��H[KFTF��JHKI�GNUGQWFN�IEF�ONFG�IEGI�NOcFKFQI�MFUFMS�
JR�SWKHIOQV�LJHMN�G[[MV�IJ�[GKIOWHMGK�WMGSSFS�JR�WJQSIOIHIOJQGM�WEGMMFQY;
FS!89��	Q��;,.)5	�.4.)-	
�	�4+/*);)	(+/51�.-X90�IEF��OMMFN��OMP��WI�JR����3�
LGS�WEGMMFQYFN�GS�HQWJQSIOIHIOJQGM�JQ�IEF�ZGSOS�IEGI��JQYKFSS�FjWFFNFN�
OIS�[JLFK�HQNFK�IEF��JTTFKWF��MGHSF!91��	Q�EJMNOQY�IEGI�IEF��OMMFN��OMP�
�WI�TFI�IEF�SIGQNGKNS�OT[JSFN�ZV�KGIOJQGM�ZGSOS�KFUOFL`�IEF�SIGQNGKN�
HQNFK�LEOWE��JTTFKWF��MGHSF� WEGMMFQYFS� GKF� IFSIFN`�HSIOWF� �IJQF�
OQSFKIFN�G�RJJIQJIF�IEGI�LJHMN�ZFWJTF�IEF�ZGSOS�RJK�IEF�[KFSFQI�IOFKFN�
SWKHIOQV�SIKHWIHKF!����	Q�RGTJHS�RJJIQJIF�RJHKX��HSIOWF��IJQF�LKJIF�IEGI�
A]I^EFKF�TGV�ZF�QGKKJLFK�SWJ[F� RJK�J[FKGIOJQ�JR� IEF�[KFSHT[IOJQ�JR�
WJQSIOIHIOJQGMOIV�LEFQ�MFYOSMGIOJQ�G[[FGKS�JQ�OIS�RGWF�IJ�ZF�LOIEOQ�G�S[F;
WO_W�[KJEOZOIOJQ�JR�IEF��JQSIOIHIOJQX�SHWE�GS�IEF�_KSI�IFQ��TFQNTFQISX�
LEOWE�GKF�NFFTFN�FoHGMMV�S[FWO_W�LEFQ�EFMN�IJ�ZF�FTZKGWFN�LOIEOQ�
IEF��JHKIFFQIE!B93� ��MIEJHYE� IEF� IFKT�ASIKOWI� SWKHIOQVB� OS�QJI�S[FWO_;
WGMMV�HSFN�OQ�IEF�RJJIQJIFX�IEF��H[KFTF��JHKI�EGS�JeFQ�IHKQFN�IJ�RJJI;
QJIF�RJHK�IJ�SHYYFSI�IEGI�FQHTFKGIFN�KOYEIS�GKF�IJ�ZF�GNbHNOWGIFN�HQNFK�
IEF�SIKOWI�SWKHIOQV�SIGQNGKN�JR�KFUOFL!�5
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[KHNFQWF�IJ�SFKUF�GS�G�YHONF[JSI�RJK�GQIOWO[GIFN��FWJQN��TFQNTFQI�
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IEF�GWIOUOSIX�SIKOWI�SWKHIOQV�G[[KJGWE�SHYYFSIFN�ZV�RJJIQJIF�RJHK!Bh!���UFQ�SJX�IEF��JHKI�EGS�SOQWF�
IGPFQ�IEF�G[[KJGWE�IEGI�RHQNGTFQIGM�FQHTFKGIFN�KOYEIS�GKF�IJ�KFWFOUF�SIKOWI�SWKHIOQV!� �See��JEQ�
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Ultimately Lose the War in 
OSIKOWI�JR��JMHTZOG�U!��FMMFKX�6=��� ���!��� !��!���<!��5�3X��55>�gWOIOQY�
OQSIGQWFS�LEFKF�IEF��H[KFTF��JHKI�EGS�SIGIFN�IEGI�SIKOWI�SWKHIOQV�SEJHMN�G[[MV�IJ�RHQNGTFQIGM�
KOYEISh!
�6D�See��!�!��$% &!�GTFQN!�	�gA�JQYKFSS�SEGMM�TGPF�QJ�MGL�KFS[FWIOQY�GQ�FSIGZMOSETFQI�JR�KFMOYOJQX�
JK�[KJEOZOIOQY�IEF�RKFF�FjFKWOSF�IEFKFJRp�JK�GZKONYOQY�IEF�RKFFNJT�JR�S[FFWEX�JK�JR� IEF�[KFSSp�JK�
IEF�KOYEI�JR� IEF�[FJ[MF�[FGWFGZMV�IJ�GSSFTZMFX�GQN�IJ�[FIOIOJQ�IEF��JUFKQTFQI�RJK�G�KFNKFSS�JR�
YKOFUGQWFS!Bh!�



WEGMMFQYFS!�>���QNFK�WHKKFQI��OKSI��TFQNTFQI�bHKOS[KHNFQWFX�IEF�YJU;
FKQTFQI� TGV� KFSIKOWI� IEGI� KOYEI� OQ� WFKIGOQ� SOIHGIOJQS� ZFWGHSF� JR� IEF�
WJQIFQI�JR� IEF�[GKIOWHMGK�S[FFWE�GQN� OIS� OT[GWI�JQ�JIEFK�YJUFKQTFQI�
OQIFKFSIS!97� � �EF� IEFJKV� GMSJ� [JSOIS� IEGI� IEFSF� MOTOIFN� KFSIKOWIOJQS� GKF�
GQGMJYJHS� IJ� KFSIKOWIOJQS� IEGI� IEF� YJUFKQTFQI� SEJHMN� ZF� GMMJLFN� IJ�
OT[JSF�JQ�IEF��FWJQN��TFQNTFQI�KOYEI�IJ�PFF[�GQN�ZFGK�GKTS�ZFWGHSF�
IEF�YJUFKQTFQI2S�OQIFKFSIS�GKF�FoHGMMV�GS�OT[JKIGQI!98
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TFFI�IEGI�SIGIHIJKV�KFoHOKFTFQIS�JR�AYJJN�TJKGM�WEGKGWIFKB�GQN�AQJQ;
GNUJWGWV�JR�UOJMFQI�JUFKIEKJL�]JR�IEF�RFNFKGM�JK�SIGIF�YJUFKQTFQI^!B�+���
�EF��JTTOnFF�WGTF�IJ�IEOS�WJQWMHSOJQ�GeFK��K!��JQOYSZFKY�KFRHSFN�
IJ�GQSLFK�oHFSIOJQS�GZJHI�EOS�GMMFYFN�GSSJWOGIOJQ�LOIE�IEF��JTTHQOSI�
[GKIV!103� � �K!� �JQOYSZFKY� ZFMOFUFN� SHWE� OQoHOKOFS� UOJMGIFN� EOS� �OKSI�
�TFQNTFQI� [KJIFWIOJQS!�+5� � �EF� �H[KFTF� �JHKIX� EJLFUFKX� NON� QJI�
GYKFFX�GQN�OI�EFMN�IEGI��GMORJKQOG2S�OQIFKFSI�OQ�AEGUOQY�MGLVFKS�LEJ�GKF�
NFUJIFN�IJ�IEF�MGL�OQ�OIS�ZKJGNFSI�SFQSF�!�!�!�]OS^�WMFGKMV�SHiWOFQI�IJ�JHI;
LFOYE�IEF�TOQOTGM�FcFWI�H[JQ�RKFF�GSSJWOGIOJQ�JWWGSOJQFN�ZV�WJT[HM;
SJKV�NOSWMJSHKF�OQ�IEF�WOKWHTSIGQWFS�EFKF�[KFSFQIFN!B�+6

�EF��H[KFTF��JHKIX�IEKJHYE�G�MOIGQV�JR��OKSI��TFQNTFQI�WGSFSX�EGS�
NKGLQ�G�MOQF�ZFILFFQ�WJQIFQI;ZGSFN�S[FFWE�GQN�WJQIFQI;QFHIKGM�S[FFWEX�
[FKTOnOQY� YKFGIFK� KFYHMGIOJQ� JR� IEF� MGnFK!�+>� � 	Q� Turner Broadcasting 
�?-.)2	 
�	 �)5)+4*	 �/221;,�4.,/;-	 �/22,--,/;X107� IEF� �H[KFTF� �JHKI�
GWPQJLMFNYFN� IEGI� WJQIFQI;QFHIKGM� S[FFWE� OS� SHZbFWI� IJ� G�TJKF� YJU;
FKQTFQIGMMV�NFRFKFQIOGM� SIGQNGKN�JR� KFUOFL!108� � 	Q�Turner Broadcasting 
SystemX� SFUFKGM� WGZMF� IFMFUOSOJQ�[KJUONFKS� WMGOTFN� IEGI� G� RFNFKGM� MGL�
KFoHOKOQY� WGZMF� WJT[GQOFS� IJ� KFSFKUF� G� [JKIOJQ� JR� IEFOK� WEGQQFMS� RJK�
MJWGM� ZKJGNWGSIOQY� QFILJKPS� OQRKOQYFN� H[JQ� IEF� �OKSI� �TFQNTFQI�
ZFWGHSF� IEF� YJUFKQTFQI� LGS� GnFT[IOQY� IJ� KFYHMGIF� WJQIFQI;ZGSFN�
S[FFWE!109� � �EF� �H[KFTF� �JHKI� NOSGYKFFN!110� � �KOIOQY� RJK� IEF� �JHKIX�
�HSIOWF��FQQFNV�EFMN�IEGI�IEF�S[FFWE�IEF�YJUFKQTFQI�SJHYEI�IJ�KFYH;
MGIF�LGS�WJQIFQI;QFHIKGM�GQNX�IEFKFRJKFX�OI�LGS�JQMV�SHZbFWI�IJ�OQIFKTF;
NOGIF�SWKHIOQV!111��4FWGHSF�MGLS�IEGI�AWJQRFK�ZFQF_IS�JK�OT[JSF�ZHKNFQS�
JQ�S[FFWE�LOIEJHI�KFRFKFQWF�IJ�IEF�ONFGS�JK�UOFLS�Fj[KFSSFN�GKF�OQ�TJSI�
OQSIGQWFS�WJQIFQI;QFHIKGMXB�IEF��JHKI�RJHQN�IEF�RFNFKGM�KFYHMGIOJQ�IJ�_I�
WJTRJKIGZMV�LOIEOQ�IEOS�NF_QOIOJQ�GQNX�GWWJKNOQYMVX�LGS�MGLRHM!���

�+�D�
5��GI�3:;3=!
103D�
5��GI�3=!
�+5D��))	 ,5��GI�3=�Q!��gQJIOQY�IEGI��K!��JQOYSZFKY2S�KFRHSGM�LGS�ZGSFN�AJQ�IEF�YKJHQNS�IEGI�SHWE�
OQoHOKOFS�LFKF� ZFVJQN� IEF� [HKUOFL� JR� IEF��JTTOnFF2S� GHIEJKOIVX� GQN� OQRKOQYFN� KOYEIS� JR� RKFF�
IEJHYEIX�GSSJWOGIOJQX�GQN�Fj[KFSSOJQ�GSSHKFN�EOT�HQNFK�IEF��IGIF�GQN��FNFKGM��JQSIOIHIOJQSBh!
�+6D�
5��GI�6�!�
�+>D�See generally��,���'"% @7X�supra�QJIF�6:X�GI��3�;33�gNOSWHSSOQY�IEF��H[KFTF��JHKI2S�NOSIOQWIOJQ�
ZFILFFQ�WJQIFQI;ZGSFN�GQN�WJQIFQI;QFHIKGM�S[FFWE�GNbHNOWGIOJQ�GQN�UGKVOQY�MFUFMS�JR�YJUFKQTFQI�
KFYHMGIOJQ�RJK�FGWEh!
107D�6����!�!�>���g���5h!�
108D��))	 ,5�� GI� >5�� gA]�^FYHMGIOJQS� IEGI� GKF� HQKFMGIFN� IJ� IEF� WJQIFQI� JR� S[FFWE� GKF� SHZbFWI� IJ� GQ�
OQIFKTFNOGIF�MFUFM�JR�SWKHIOQV�!�!�!�!Bh!��	Q�IEF�[KFWFNOQY�SFQIFQWFSX�IEF��H[KFTF��JHKI�QJIFN�IEGI�
KFYHMGIOJQS�IEGI�ASH[[KFSS]FN^X�NOSGNUGQIGYF]FN^X�JK�OT[JS]FN^�NFRFKFQIOGM�ZHKNFQS�H[JQ�S[FFWE�
ZFWGHSF�JR�OIS�WJQIFQIB�LFKF�SHZbFWI�IJ�AIEF�TJSI�FjGWIOQY�SWKHIOQV!B��
5�
109D��))	,5��GI�>35;36!
110D��))	,5��GI�>6��gA	Q�SEJKIX�IEF�THSI;WGKKV�[KJUOSOJQS�GKF�QJI�NFSOYQFN�IJ�RGUJK�JK�NOSGNUGQIGYF�
S[FFWE�JR�GQV�[GKIOWHMGK�WJQIFQI!Bh!
111D��))	,5��GI�>>��gA�F�GYKFF�LOIE�IEF�
OSIKOWI��JHKI�IEGI�IEF�G[[KJ[KOGIF�SIGQNGKN�ZV�LEOWE�IJ�
FUGMHGIF�IEF�WJQSIOIHIOJQGMOIV�OS�IEF�OQIFKTFNOGIF�MFUFM�JR�SWKHIOQV�IJ�WJQIFQI;QFHIKGM�KFSIKOWIOJQS�
IEGI�OT[JSF�GQ�OQWONFQIGM�ZHKNFQ�JQ�S[FFWE!Bh!
���D�
5��GI�>53!
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�GQV�SWEJMGKS�NKGL�G�RGTOMOGK�WJT[GKOSJQ�ZFILFFQ�IEF��OKSI�GQN�
�FWJQN��TFQNTFQISX�GQN�GKYHF�IEGI�IEF�ILJ�SEJHMN�ZF�IKFGIFN�GMOPF�OQ�
GNbHNOWGIJKV�TGnFKS!���QF�SHYYFSIOJQ�OS�IEGI�OQ�SOTOMGK�RGSEOJQ�IJ�IEF�
�OKSI��TFQNTFQIX�TJKF�YJUFKQTFQIGMMV�NFRFKFQIOGM�MFUFMS�JR�SWKHIOQV�
SEJHMN�G[[MV�IJ�IEF�HSF�JR�particular weapons�JK�IJ�IEF�HSF�JR�G�LFG[JQ�
ZV�G�particular class� JR� OQNOUONHGMS;;RJK�FjGT[MFX� OQNOUONHGMS�QJI�[GKI�
JR�G�ALFMM;KFYHMGIFN�TOMOIOG!B113� ��QJIEFK�SHYYFSIOJQ�OS�IEGI�IEF��JHKI�
WJHMN�WGKUF�JHI�IOTFX�[MGWFX�GQN�TGQQFK�IFSIS�RJK�YHQ�WJQIKJM�KFYHMG;
IOJQX�SOTOMGK�IJ�IEJSF�G[[MOFN�IJ�AGNHMI�ZHSOQFSS�S[FFWE!B��5���QF�SWEJMGK�
EGS�YJQF�SJ�RGK�GS�IJ�SHYYFSI�IEGI�IEF��FWJQN��TFQNTFQI�SEJHMN�ZF�
IKFGIFN�MOPF�IEF�KOYEI�IJ�JLQ�GQN�UOFL�GNHMI�JZSWFQOIV�HQNFK�IEF��OKSI�
�TFQNTFQI��[KJIFWIFN�JQMV�LOIEOQ�G�[KOUGIF�GKFQG!��6���S�IEF�QFjI�[GKI�
JR�IEOS�
JIF�SHYYFSISX�OI�NJFS�QJI�G[[FGK�IEGI�IEF��JHKI�OS�LOMMOQY�IJ�IGPF�
OIS��FWJQN��TFQNTFQI�bHKOS[KHNFQWF�OQ�IEGI�NOKFWIOJQ!

			!��#�*"%-� &,�� �*$0�� $%� &,�� ��*$%(� ���%(��%&�� �,�� �)0'����
�$)'&2 ��'$  ,�"' ��'���'�"%�(�$%��&'"*&��*')&"%7
�EF�TGbJKOIV�J[OQOJQ� OQ��)**)+X� GMJQY�LOIE� IEF�TGbJKOIV�GQN�WJQ;

WHKKOQY� J[OQOJQS� OQ� McDonaldX� SHYYFSI� G� stricter� SIGQNGKN� JR� KFUOFL�
RJK��FWJQN��TFQNTFQI�WEGMMFQYFSX�FUFQ�OR�IEGI��JHKI�EGS�QJI�MGZFMFN�
IEGI�SIGQNGKN�GS�per se�SIKOWI�SWKHIOQV!��>���EKJHYE�IEF��JHKI2S�KFbFWIOJQ�
JR� IEF� OQIFKFSI;ZGMGQWOQY� G[[KJGWEX� OI� GMSJ� G[[FGKS� SGRF� IJ� KHMF� JHI� G�
SFFTOQYMV�TJKF�NFRFKFQIOGM�AKGIOJQGM�ZGSOSB�SIGQNGKN�JR�KFUOFL�GQN�IJ�
EFNYF�IEGI�IEF��JHKI�OS�MFGQOQY�IJLGKNS�SIKOWI�SWKHIOQV�LOIE�OIS�KFWJYQO;
IOJQ�JR�IEF��FWJQN��TFQNTFQI�GS�G�RHQNGTFQIGM�KOYEI!117� ��EF��JHKI�
EGS�ZFFQ�UFKV�WMFGKX�EJLFUFKX�IEGI�IEF��FWJQN��TFQNTFQI�OS�QJI�GZSJ;
113D�See �QNFKSJQX�supra�QJIF��6X�GI�6:=�gGKYHOQY�IEGI�OQIFKTFNOGIF�SWKHIOQV�TGV�ZF�G[[KJ[KOGIF�IJ�
SJTF�GKFGS�JR��FWJQN��TFQNTFQI�WEGMMFQYFSX�SOTOMGK�IJ��OKSI��TFQNTFQIh!���EF�
JIF�GMSJ�TGPFS�
IEF�GKYHTFQI�IEGI�IEF��FWJQN��TFQNTFQI�SEJHMN�G[[MV�IEF�[KOQWO[MF�JR�AWGIFYJKOWGM�FjWMHSOJQXB�
LEOWE�LJHMN�bHSIORV�ZGQQOQY�WJQUOWIFN�RFMJQS�JR�RKJT�WGKKVOQY�_KFGKTS!���))	,5��GI�6:=;:��gGKYHOQY�
RJK�G�WGIFYJKOWGM�FjWMHSOJQ�IJ�G[[MV�IJ��FWJQN��TFQNTFQIh!
��5D�See�4JNFQSIFOQFKX� supra�QJIF�>+X�GI�>3� gNOSWHSSOQY� IEF��H[KFTF��JHKI2S�G[[MOWGIOJQ�JR� IOTFX�
[MGWFX�GQN�TGQQFK�GQGMVSOS�OQ��,.?	/0	H);./;	
�	(*4?.,2)	�:)4.)+->	
;��X�5:6��!�!�5�g��=>hh!���KJRFSSJK�
4JNFQSIFOQFK�HSFS��OKSI��TFQNTFQI�WGSFS�GS�OMMHSIKGIOJQS�IJ�ZJMSIFK�EOS�GKYHTFQI�IEGI�RHQNGTFQIGM�
KOYEIS�QFFN�QJI�ZF�SHZbFWI�IJ�SIKOWI�SWKHIOQV!���))	,5��GI�>3;>6�gQJIOQY�LEFKF�IEF��H[KFTF��JHKI�EGS�
RJHQN�WFKIGOQ�OQSIGQWFS�JR�S[FFWE�NON�QJI�KFWFOUF�SIKOWI�SWKHIOQVh!
��6D�See��OMMFKX�supra�QJIF��+�X�GI���:=�gSIGIOQY�IEGI�IEF�KOYEI�IJ�PFF[�GQN�ZFGK�GKTS�LJHMN�ZF�AG�
KJZHSI�KOYEI�OQ�IEF�EJTFX�SHZbFWI�IJ�QFGK;[MFQGKV�KFSIKOWIOJQ�ZV�FMFWIFN�YJUFKQTFQI�FUFKVLEFKF�
FMSFBh!��But see��JMJPEX�supra�QJIF��+�X�GI����gSIGIOQY�OQ�KFS[JQSF�IJ��KJRFSSJK��OMMFK2S�GKIOWMF�IEGI�
AQJ�SFQSOZMF�GQGMJYV�ZFILFFQ�IEF��FWJQN�GQN��OKSI��TFQNTFQIS�WGQ�GQGMJYO\F�IV[OWGM�[KOUGIFMV�
JLQFN�GKTS�IJ�TGIFKOGM�IEGI�IEF��JHKI�EGS�Fj[KFSSMV�EFMN�MGWPS��OKSI��TFQNTFQI�UGMHFBh!
��>D�See 
OSIKOWI�JR��JMHTZOG�U!��FMMFKX�665��!�!�6:+X�>35�g�++=h�gA�F�PQJL�JR�QJ�JIEFK�FQHTFKGIFN�
WJQSIOIHIOJQGM�KOYEI�LEJSF�WJKF�[KJIFWIOJQ�EGS�ZFFQ�SHZbFWIFN�IJ�G�RKFFSIGQNOQY�qOQIFKFSI;ZGMGQWOQY2�
G[[KJGWE!Bhp�see also �W
JQGMN�U!��OIV�JR��EOWGYJX��3+��!��I!�3+�+X�3+5:�g�+�+h�gA	Q��)**)+X�EJLFUFKX�
LF�Fj[KFSSMV� KFbFWIFN� IEF�GKYHTFQI� IEGI� IEF� SWJ[F�JR� IEF��FWJQN��TFQNTFQI� KOYEI� SEJHMN�ZF�
NFIFKTOQFN�ZV�bHNOWOGM�OQIFKFSI�ZGMGQWOQY�!�!�!�!Bh!
117D�See McDonaldX��3+��!��I!�GI�3+�>�g[MHKGMOIV�J[OQOJQh�gA�F�EGUF�[KFUOJHSMV�EFMN�IEGI�TJSI�JR�
IEF�[KJUOSOJQS�JR�IEF�4OMM�JR��OYEIS�G[[MV�LOIE�RHMM�RJKWF�IJ�ZJIE�IEF��FNFKGM��JUFKQTFQI�GQN�IEF�
�IGIFS!���[[MVOQY�IEF�SIGQNGKN�IEGI�OS�LFMM�FSIGZMOSEFN�OQ�JHK�WGSF�MGLX�LF�EJMN�IEGI�IEF��FWJQN�
�TFQNTFQI�KOYEI�OS�RHMMV�G[[MOWGZMF�IJ�IEF��IGIFS!Bh!

�3>� �&�'"%-�
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MHIF!118� ��GUOQY�GMKFGNV�[KJUONFN�G�QJQ;FjEGHSIOUF� MOSI�JR�A[KFSHT[;
IOUFMV�MGLRHM�KFYHMGIJKV�TFGSHKFSB�IEGI�LJHMN�[FQFIKGIF�IEF�GKTJK�JR�
�FWJQN��TFQNTFQI�[KJIFWIOJQX�RHIHKF�MOIOYGQIS�WGQ�JQMV�KFTGOQ�EJ[F;
RHM�IEGI�LFMM;NF_QFN�FjWF[IOJQ�WKOIFKOG�GQN�G�WMFGKMV�GKIOWHMGIFN�SIGQ;
NGKN�JR�KFUOFL�OS�RJKIEWJTOQY!119

�!� ���("%-�&,����'-�&���,�'��&,���$)'&�" ����(�(��.&�'������ �
�%(���������

�KOIOQY�RJK�IEF��JHKI�OQ	�)**)+X��HSIOWF��WGMOG�KFbFWIFN�ZJIE�G�KGIOJ;
QGM;ZGSOS�GQN�OQIFKFSI;ZGMGQWOQY�SIGQNGKN�JR�KFUOFL!��+��	Q�MGQYHGYF�IEGI�
SHYYFSIS� G� RHIHKF� �JHKI� SEJHMN� GNJ[I� G�TJKF� KOYEI;[KJIFWIOQY� GNbH;
NOWGIJKV� IFSIX� �HSIOWF� �WGMOG� SIGIFN� IEGI� IEF� AUFKV� FQHTFKGIOJQ� JR� IEF�
KOYEI� IGPFS� JHI� JR� IEF�EGQNS�JR� YJUFKQTFQI`FUFQ� IEF��EOKN�4KGQWE�
JR��JUFKQTFQI`IEF�[JLFK�IJ�NFWONF�JQ�G�WGSF;ZV;WGSF�ZGSOS�LEFIEFK�
IEF�KOYEI�OS�really worth�OQSOSIOQY�H[JQ!B�����	Q�NOKFWI�KFS[JQSF�IJ��HSIOWF�
4KFVFK2S�NOSSFQIX�LEOWE�HKYFN�G� IFSI� IEGI�LJHMN�GWPQJLMFNYF�G�KOYEI�
LEJSF� SWJ[F� TGV� ZF� IJJ� ZKJGN� RJK� TJNFKQ� SJWOFIVX� �HSIOWF� �WGMOG�
KFTOQNFN�EOS�WJMMFGYHF�IEGI�A�JQSIOIHIOJQGM�KOYEIS�GKF�FQSEKOQFN�LOIE�
IEF� SWJ[F� IEFV� LFKF� HQNFKSIJJN� IJ� EGUF� LEFQ� IEF� [FJ[MF� GNJ[IFN�
IEFTX� LEFIEFK� JK� QJI� RHIHKF� MFYOSMGIJKS� JK� gVFSh� FUFQ� RHIHKF� bHNYFS�
IEOQP�IEF�SWJ[F�OS�IJJ�ZKJGN!B������YGOQX�IEOS�MGQYHGYF�SHYYFSIS�IEGI�IEF�
TGbJKOIV�OQ��)**)+�RGUJKS�G�SIGQNGKN�JR�KFUOFL�IEGI�LOMM�MOTOI�G�bHNYF2S�
KJMF�OQ�IEF�GNbHNOWGIOJQ�JR�G��FWJQN��TFQNTFQI�WEGMMFQYF!��3���KOJK�IJ�
IEF� WJQWMHSOJQ�JR� IEF�J[OQOJQX� �HSIOWF��WGMOG�TGNF�G� IFMMOQY� WJT[GKO;
118D��))	�)**)+X�665��!�!�GI�>�>�gA�OPF�TJSI�KOYEISX� IEF�KOYEI�SFWHKFN�ZV�IEF��FWJQN��TFQNTFQI�
OS�QJI�HQMOTOIFN!Bhp�see also McDonaldX��3+��!��I!�GI�3+5:�g[MHKGMOIV�J[OQOJQh�gGWPQJLMFNYOQY�IEGI�
�FWJQN��TFQNTFQI�KOYEI�OS�QJI�LOIEJHI�MOTOIGIOJQSh!
119D��))	�)**)+X�665��!�!�GI�>�:�Q!�>�gA�F�ONFQIORV�IEFSF�[KFSHT[IOUFMV�MGLRHM�KFYHMGIJKV�TFGSHKFS�
JQMV�GS�FjGT[MFSp�JHK�MOSI�NJFS�QJI�[HK[JKI�IJ�ZF�FjEGHSIOUF!Bh!���	Q�IEF�GWWJT[GQVOQY�IFjIX�IEF�
TGbJKOIV�TFQIOJQFN�_KFGKTS�[KJEOZOIOJQS�GYGOQSI�WJQUOWIFN�RFMJQS�GQN�IEF�TFQIGMMV�OMMX�ZGQS�JQ�
IEF�WGKKVOQY�JR�YHQS�OQ�SFQSOIOUF�[MGWFSX�GQN�KFYHMGIJKV�TFGSHKFS�RJK�IEF�WJTTFKWOGM�SGMF�JR�GKTS!��

5��GI��>�>;�:!���HSIOWF��WGMOGX�OQ�IEF�QFjI�SFWIOJQ�JR�IEF�J[OQOJQX�GWPQJLMFNYFN�IEGI�IEFKF�GKF�TGQV�
oHFSIOJQS� IEGI� IEF��JHKI�EGS� MFe�J[FQ�LOIE� KFYGKNS� IJ� IEF��FWJQN��TFQNTFQI!� ��))	 ,5�� GI� >36�
gA]�^OQWF�IEOS�WGSF�KF[KFSFQIS�IEOS��JHKI2S�_KSI�OQ;NF[IE�FjGTOQGIOJQ�JR�IEF��FWJQN��TFQNTFQIX�
JQF�SEJHMN�QJI�Fj[FWI�OI�IJ�WMGKORV�IEF�FQIOKF�_FMN�!�!�!�!Bh!��	Q�KFS[JQSF�IJ��HSIOWF�4KFVFK2S�WKOIOWOST�
IEGI�IEF��JHKI�OS�MFGUOQY�OQ�IEF�EGQNS�JR�IEF�MJLFK�WJHKIS�GQ�OMM;NF_QFN�GKFG�JR�MGLX��HSIOWF��WGMOG�
KFS[JQNFN�IEGI�AIEFKF�LOMM�ZF�IOTF�FQJHYE�IJ�Fj[JHQN�H[JQ�IEF�EOSIJKOWGM�bHSIO_WGIOJQS�RJK�IEF�
FjWF[IOJQS�LF�EGUF�TFQIOJQFN�OR�GQN�LEFQ�IEJSF�FjWF[IOJQS�WJTF�ZFRJKF�HS!B��
5���But see�
FMSJQ�
�HQNX��VT[JSOHTX��:)	�)�/;5	�2);52);.>	�)**)+>	4;5	�+,@,;4*,-.	K1+,-L+15);�)X�6>�������!���<!�
�353X��36��g�++�h�gGKYHOQY�IEGI�GQ�AFjEGHSIOUF�GQGMVSOS�]JR�EOSIJKOWGM�bHSIO_WGIOJQS^�OS�TJKF�MOPFMV�
IJ�HQNFKTOQF�]�HSIOWF��WGMOG2S^�WJQWMHSOJQ�IEGQ�SH[[JKI�OIBh!
��+D��))	�)**)+X� 665��!�!�GI�>�=�Q!�:X�>35� gKFbFWIOQY�KGIOJQGM;ZGSOS� SWKHIOQV�GQN� OQIFKFSI;ZGMGQWOQY�
G[[KJGWEh!� � 	Q� KFS[JQSF� IJ� IEF� KGIOJQGM;ZGSOS� SHYYFSIOJQX� IEF� TGbJKOIV� QJIFNX� A	R� GMM� IEGI� LGS�
KFoHOKFN�IJ�JUFKWJTF�IEF�KOYEI�IJ�PFF[�GQN�ZFGK�GKTS�LGS�KGIOJQGM�ZGSOSX�IEF��FWJQN��TFQNTFQI�
LJHMN�ZF�KFNHQNGQI�LOIE�IEF�SF[GKGIF�WJQSIOIHIOJQGM�[KJEOZOIOJQS�JQ�OKKGIOJQGM�MGLSX�GQN�LJHMN�
EGUF�QJ�FcFWI!B��
5��gKFbFWIOQY�KGIOJQGM;ZGSOS�SWKHIOQVh!
���D�
5��GI�>35!
���D�
5�	
��3D�See�id!�gA��WJQSIOIHIOJQGM�YHGKGQIFF�SHZbFWI�IJ�RHIHKF�bHNYFS2�GSSFSSTFQIS�JR�OIS�HSFRHMQFSS�OS�QJ�
WJQSIOIHIOJQGM�YHGKGQIFF�GI�GMM!Bh!



SJQ�ZFILFFQ�IEF��OKSI�GQN��FWJQN��TFQNTFQISX�QJIOQY�IEGI�IEF�RJKTFK�
JeFQ� FjIFQNS� OIS� [KJIFWIOJQS� IJ� HQNFSOKGZMF� Fj[KFSSOJQX�LOIE� MOTOIFN�
FjWF[IOJQS!��5���MIEJHYE�QJI�NOS[JSOIOUF�JR�G�RHIHKF�MFUFM�JR�SWKHIOQVX�OI�
OS�GYGOQ�[MGHSOZMF�IJ�KFGN�IEOS�SIGIFTFQI�GS�IEF��JHKI�IGPOQY�G�SIKOWIgFKh�
SWKHIOQV� G[[KJGWEX�THWE� MOPF� IEGI� G[[MOFN� IJ� IEF� �OKSI��TFQNTFQIX�
GWWJT[GQOFN�ZV�MOTOIFN�FjWF[IOJQS!��6

�EF�J[OQOJQ�OQ McDonald�RJMMJLS�WMJSFMV�LOIE�IEF�NFWOSOJQ�OQ��)**)+X�
GQN�OI�SH[[JKIS�IEF�QJIOJQ�IEGI�IEF��JHKI�OS�MFGQOQY�IJLGKNS�SIKOWI�gJK�
SIKOWIFKh� SWKHIOQV!��>� � �OKSIX� �HSIOWF��MOIJ� KFOIFKGIFN� IEF� KFbFWIOJQ� JR� IEF�
OQIFKFSI;ZGMGQWOQY� G[[KJGWE� [KJ[JSFN� ZV� �HSIOWF� 4KFVFK� OQ� �)**)+!��:��
�FWJQNX�OQ�KFS[JQSF�IJ��HSIOWF�4KFVFK2S�WKOIOWOST�IEGI�OQWJK[JKGIOJQ�JR�
IEF��FWJQN��TFQNTFQI�LOMM�QJL�MOTOI�IEF�GZOMOIV�JR��IGIF�MFYOSMGIHKFS�
IJ�WKGe�WFKIGOQ�YHQ�WJQIKJM�MGLSX��HSIOWF��MOIJ�GiKTFN�IEFSF�WJQWFKQS�
ZV�QJIOQY�IEGI�IEF�OQWJK[JKGIOJQ�JR�G�4OMM�JR��OYEIS�[KJUOSOJQ�AGMLGVS�
KFSIKOWIS� Fj[FKOTFQIGIOJQ� GQN� MJWGM� UGKOGIOJQS!B��=� ��F� GSSHKFNX� EJL;
FUFKX� IEGI� OQWJK[JKGIOJQ�JR� IEF��FWJQN��TFQNTFQI�LJHMN�QJI�RJKZON�
FUFKV� MFYOSMGIOUF� SJMHIOJQ� IJ�YHQ;KFMGIFN� OSSHFS!���� � �HSIOWF��MOIJ2S� MGQ;
YHGYF�SHYYFSIS� IEGI� IEF�TGbJKOIV� OS�FVFOQY�G�SIGQNGKN�JR� KFUOFL�IEGI�
LOMMX�GS�OS�IEF�WGSF�LOIE�JIEFK�RHQNGTFQIGM�KOYEISX�A]IGPF^�WFKIGOQ�[JMOWV�
WEJOWFS� Jc� IEF� IGZMFXB� ZFWGHSF� IEFV�LOMM� QJI�TFFI� IEF�TJKF� FjGWIOQY�
SIGQNGKNS�JR�SIKOWIFK�SWKHIOQV!130��

�FKEG[S�McDonald2S�TJSI�IFMMOQY�MGQYHGYF�G[[FGKS�OQ�IEF�[FQHMIO;
TGIF�[GKGYKG[E�JR�IEF�TGbJKOIV�J[OQOJQX�LEFKF��HSIOWF��MOIJ�NOSGYKFFN�
LOIE��HSIOWF�4KFVFK�IEGI�IEF�KFWJYQOIOJQ�JR�IEF��FWJQN��TFQNTFQI�GS�G�
RHQNGTFQIGM�KOYEI�ALOMM�KFoHOKF�bHNYFS�IJ�GSSFSS�IEF�WJSIS�GQN�ZFQF_IS�
JR�_KFGKTS�KFSIKOWIOJQS�GQN�IEHS�IJ�TGPF�NOiWHMI�FT[OKOWGM�bHNYTFQIS�

��5D�See�,5���S�NOSWHSSFN�supraX�QJIFS��>;��5�GQN�GWWJT[GQVOQY�IFjIX�FUFQ��H[KFTF��JHKI��HSIOWFS�
WGQ�_QN�OI�HSFRHM�IJ�WJT[GKF�IEF��OKSI�GQN��FWJQN��TFQNTFQIS!���S�FUONFQI�ZV��HSIOWF��WGMOG2S�
NOSWHSSOJQX�EJL�SWEJMGKSX�bHNYFSX�JK�bHSIOWFS�HSF�IEGI�WJT[GKOSJQ�WGQ�UGKV�YKFGIMV!��
5�
��6D�See generallyX��HQNX�supra�QJIF���=X�GI��3:>�gSHYYFSIOQY�IEGI�IEF��H[KFTF��JHKIX�ZGSFN�JQ�OIS�
EJMNOQY�OQ��)**)+X�WJHMN�IKFGI�IEF��FWJQN��TFQNTFQI�OQ�FjIKFTFMV�SOTOMGK�LGV�GS�OI�EGS�IKFGIFN�
IEF��OKSI��TFQNTFQIh!
��>D�See �W
JQGMN�U!��OIV�JR��EOWGYJX��3+��!��I!�3+�+X�3+6+�g�+�+h�g[MHKGMOIV�J[OQOJQh�gKFbFWIOQY�IEF�
NOSSFQI2S�[KJ[JSGM�JR�GQ�OQIFKFSI;ZGMGQWOQY�G[[KJGWEh!
��:D��))	,5��gA�S�LF�EGUF�QJIFNX�LEOMF�]�HSIOWF�4KFVFK2S^�J[OQOJQ�OQ��)**)+�KFWJTTFQNFN�GQ�OQIFKFSI;
ZGMGQWOQY�IFSIX�IEF��JHKI�S[FWO_WGMMV�KFbFWIFN�IEGI�SHYYFSIOJQ!Bh!
��=D�
5����HSIOWF��MOIJ�QJIFN�IEGI�IEF�MOTOIGIOJQ�JQ�IEF�SIGIFS�LOIE�IEF�OQWJK[JKGIOJQ�JR�IEF��FWJQN�
�TFQNTFQI� AOS� QJ�TJKF� KFTGKPGZMF�LOIE� KFS[FWI� IJ� IEF� �FWJQN��TFQNTFQI� IEGQ� OI� OS� LOIE�
KFS[FWI�IJ�GMM�IEF�JIEFK�MOTOIGIOJQS�JQ�SIGIF�[JLFK�RJHQN�OQ�IEF��JQSIOIHIOJQ!B��
5��
���D��))	,5��GI�3+5>�gFT[EGSO\OQY�IEGI�OQWJK[JKGIOJQ�JR�IEF��FWJQN��TFQNTFQI�NJFS�QJI�FMOTOQGIF�
SIGIFS2�GZOMOIV�IJ�WKGe�SJMHIOJQS�IJ�MJWGM�OSSHFSh!���HSIOWF��MOIJ�QJIFN�IEGI�IEF��FWJQN��TFQNTFQI�
“limits�gZHI�ZV�QJ�TFGQS�FMOTOQGIFSh�]IEF^�GZOMOIV�IJ�NFUOSF�SJMHIOJQS�IJ�SJWOGM�[KJZMFTS�IEGI�SHOI�
MJWGM�QFFNS�GQN�UGMHFS!B��
5�� ��J�ZHnKFSS�IEOS�SIGIFTFQIX��HSIOWF��MOIJ�KFRFKKFN�IJ�GQ�amici curiae�
ZKOFRX�LEOWE�SIGIFN�IEGI�A]S^IGIF�GQN�MJWGM�Fj[FKOTFQIGIOJQ�LOIE�KFGSJQGZMF�_KFGKTS�KFYHMGIOJQS�
LOMM�WJQIOQHF�HQNFK�IEF��FWJQN��TFQNTFQI!B��
5��goHJIOQY�4KOFR�RJK��IGIF�JR��FjGS�).�	4*�GS�amici 
curiae��3h!
130D��))	 ,5�� goHJIOQY��,-.+,�.	/0	�/*123,4	
�	�)**)+X�665��!�!�6:+X�>36;3>� g�++=hh� gNOSWHSSOQY�SIGIFS2�
MOTOIFN�GZOMOIV�IJ�KFYHMGIF�OQ�IEF�LGPF�JR�G�RHQNGTFQIGM�KOYEI�ZFOQY�KFWJYQO\FNh!��
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OQ�GQ�GKFG�LEFKF�IEFV�MGWP�Fj[FKIOSF!B131���HSIOWF��MOIJ�KFIJKIFN�IEGI�SHWE�
G�WJQWFKQ�OS�HQRJHQNFN�ZFWGHSF�IEF��JHKI�EGS�TJJIFN�IEGI�NOMFTTG�
IEKJHYE� OIS� KFbFWIOJQ� JR� IEF� OQIFKFSI;ZGMGQWOQY� IFSI!�3�� � �EF� [MHKGMOIV�
KFFT[EGSO\FN�IEOS�ONFG�IEKJHYE�IEF�ZJKKJLFN�LJKNS�JR��)**)+��ZV�IEF�
�FWJQN��TFQNTFQI2S�FQHTFKGIOJQX�bHNYFS�GKF�QJL�QJI�GZMF�IJ�NFWONF�
ALEFIEFK�IEF�KOYEI�OS�really worth�OQSOSIOQY�H[JQ!B133��

	I�OS�QJI�[JSSOZMF�IJ�NKGL�G�NF_QOIOUF�WJQWMHSOJQ�IEGI�G�TGbJKOIV�JR�
bHSIOWFS�GKF�RJWHSFN�JQMV�JQ�SIKOWI�SWKHIOQVX�RJK�ZJIE��)**)+�GQN�McDonald�
GWPQJLMFNYF�IEF�FjOSIFQWF�JR�FjWF[IOJQS�IJ�IEF�KOYEIX�GQN�TGVZF�TJKF�
OT[JKIGQIMVX� ZJIE� GWPQJLMFNYF� IEF� GZOMOIV� IJ� WKGe� MJWGM� SJMHIOJQS� IJ�
YHQ;KFMGIFN�[KJZMFTS�gIEJHYE�IEOS�WJHMN�bHSI�ZF�G�SHYYFSIOJQ�IEGI�JIEFK�
MGLRHM�TFGSHKFS�IEGI�NJ�QJI�OQUJMUF�YHQ�KFSIKOWIOJQS�TGV�ZF�OQUJPFNh!�35��
�EF�MGQYHGYF�NJFS�SHYYFSIX�EJLFUFKX�IEGI�IEF�bHSIOWFS�OQ�IEF�TGbJKOIV�
EGUF�IEFOK�ZGWPS�IJ�KGIOJQGM;ZGSOS�GQN�JIEFK�SOTOMGK�IV[FS�JR�KFUOFLX�GQN�
IEGI�IEFV�GKF�RGWOQY�G�SIGQNGKN�JR�KFUOFL�LOIE�TJKF�ZOIF!

4!� �&'"*&� �*')&"%7�� �,�� �"#<�'� 4)##�&� &$� �%("%-� ��*$%(�
���%(��%&��$%.) "$%

�S�IEF�RGTJHS�RJJIQJIF�RJHK�RKJT�Carolene Products�SHYYFSISX�RHQ;
NGTFQIGM�FQHTFKGIFN�WJQSIOIHIOJQGM�KOYEIS�GKF�IJ�KFWFOUF�G�EFOYEIFQFN�
SIGQNGKN�JR�SWKHIOQV!�36��	I�SEJHMN�RJMMJLX�IEFQX�IEGI�LOIE�IEF�OQWJK[JKG;
IOJQ�JR�IEF��FWJQN��TFQNTFQI`ZKJHYEI�GZJHI�IEKJHYE�IEF�McDonald�
NFWOSOJQ`IEF�KOYEI�IJ�PFF[�GQN�ZFGK�GKTS�SEJHMN�QJL�ZF�SHZbFWI�IJ�G�
EFOYEIFQFN�SIGQNGKN�JR�SWKHIOQV�ZV�IEF�WJHKIS!�3>���EJHMN�IEF��H[KFTF�
131D�McDonaldX��3+��!�!�GI�3+6+�gGNNKFSSOQY��HSIOWF�4KFVFK2S�WJQWFKQ�IEGI�IEF��FWJQN��TFQNTFQI�
OQWJK[JKGIOJQ�LOMM�MFGN�IJ�bHNOWOGM�OQUJMUFTFQI�OQ�GQ�GKFG�LEFKF�IEF�WJHKIS�MGWP�Fj[FKIOSFh!��
�3�D��))	 ,5�� gSIGIOQY� IEGI� IEF��H[KFTF��JHKIX� OQ��)**)+X� GQN�QJL�McDonaldX� KFbFWIFN�GQ� OQIFKFSI;
ZGMGQWOQY�G[[KJGWEh!��	QIFKFSIOQYMVX�OI�G[[FGKS�IEGI�LEGI��HSIOWF�4KFVFK�RFGKS�RKJT�OQWJK[JKGIOJQ`
KFoHOKOQY�bHNYFS�IJ�AGSSFSS�IEF�WJSIS�GQN�ZFQF_IS�JR�_KFGKTS�KFSIKOWIOJQS�GQN�IEHS�TGPF�FT[OKOWGM�
bHNYTFQIS�OQ�GQ�GKFG�OQ�LEOWE�IEFV�MGWP�Fj[FKIOSFB`EF�LGQIS�IJ�[KFUFQI�IEKJHYE�IEF�OT[JSOIOJQ�
JR�GQ�OQIFKFSI�ZGMGQWOQY�G[[KJGWEX�LEOWE�KFoHOKFS�bHNYFS�IJ�LFOYE�IEF�OQIFKFSI�JR�IEF�MGL�GYGOQSI�
IEF�OQIFKFSI�JR�IEF�KOYEI!���))	,5��GI�3+6+�gTGbJKOIV�J[OQOJQh�gQJIOQY��HSIOWF�4KFVFK2S�WJQWFKQShp�see 
4*-/	�)**)+X�665��!�!�GI�>=�;�+�g4KFVFKX��!X�NOSSFQIOQYh�gNFSWKOZOQY�IEF�OQIFKFSI;ZGMGQWOQY�G[[KJGWEh!
133D�McDonaldX��3+��!��I!�GI�3+6+�g[MHKGMOIV�J[OQOJQh�goHJIOQY��)**)+X�665��!�!�GI�>35;36h�gFT[EGSO\OQY�
IEF� ONFG� IEGI� IEF� FQHTFKGIOJQ� JR� �FWJQN��TFQNTFQI� KOYEI� MFGUFS� MOnMF� KJJT� RJK� oHFSIOJQS� JR�
bHNOWOGM�FQRJKWFTFQIh!
�35D��/2L4+)	,5��GI�3+5:�gTGbJKOIV�J[OQOJQh�gKF[FGIOQY�IEF�GSSHKGQWFS�JcFKFN�OQ��)**)+�WJQWFKQOQY�
MJQYSIGQNOQY� KFYHMGIJKV�TFGSHKFS� JQ� YHQShX� and� ,5�� GI� 3+5>� gTGbJKOIV� J[OQOJQh� gA]�EF� �FWJQN�
�TFQNTFQI^� OS� RHMMV�ZOQNOQY�JQ� IEF��IGIFS�GQN� IEHS� MOTOIS� gZHI�ZV�QJ�TFGQS�FMOTOQGIFSh� IEFOK�
GZOMOIV�IJ�NFUOSF�SJMHIOJQS�IJ�SJWOGM�[KJZMFTS�IEGI�SHOI�MJWGM�QFFNS�GQN�UGMHFS!BhX�with�
OSIKOWI�JR�
�JMHTZOG�U!��FMMFKX�665��!�!�6:+X�>�5;>�=�g�++=h�gGWPQJLMFNYOQY�IEGI�SJTF�KFYHMGIJKV�TFGSHKFS�
LOMM� KFTGOQ� GMMJLGZMFhX� and� ,5�� GI� >3>� gOQIFKQGM� WOIGIOJQ� JTOnFNh� gA�EF��JQSIOIHIOJQ� MFGUFS� IEF�

OSIKOWI� JR� �JMHTZOG� G� UGKOFIV� JR� IJJMS� RJK� WJTZGIOQY� ]IEF� UOJMFQWF^� [KJZMFTX� OQWMHNOQY� SJTF�
TFGSHKFS�KFYHMGIOQY�EGQNYHQS!Bh!�
�36D�See��QOIFN��IGIFS�U!��GKJMFQF��KJNHWISX�3+5��!�!��55X��6��Q!5�g��3=h�gA�EFKF�TGV�ZF�QGKKJLFK�
SWJ[F�RJK�J[FKGIOJQ�JR�IEF�[KFSHT[IOJQ�JR�WJQSIOIHIOJQGMOIV�LEFQ�MFYOSMGIOJQ�G[[FGKS�JQ�OIS�RGWF�
IJ�ZF�LOIEOQ�G�S[FWO_W�[KJEOZOIOJQ�JR�IEF��JQSIOIHIOJQX�SHWE�GS�IEJSF�JR�IEF�_KSI�IFQ��TFQNTFQISX�
LEOWE�GKF�NFFTFN�FoHGMMV�S[FWO_W�LEFQ�EFMN�IJ�ZF�FTZKGWFN�LOIEOQ�IEF��JHKIFFQIE!Bh!
�3>D�Compare��,���'"% @7X�supra�QJIF�6:X�GI�65��gA�IKOWI�SWKHIOQV�OS�HSFN�!�!�!�RJK�OQIFKRFKFQWF�LOIE�
RHQNGTFQIGM�KOYEIS�!�!�!�!BhX�with��KLOQ��EFTFKOQSPVX��VT[JSOHTX�(1`,;@	.:)	�1;	�/;.+/*	�)34.)	
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�JHKI� GNJ[I� SHWE� G� SIGQNGKN� OQ� IEF� RHIHKFX� RFNFKGM� GQN� SIGIF� WJHKIS�
LOMM�ZF� MFe�LOIE�G�WMFGKMV�NF_QFN�SIGQNGKN�IEGI�LOMM�KFTFNV�TJSI�JR�
IEF�[KFSFQI� WJQRHSOJQ� SHKKJHQNOQY� IEF� KOYEI� IJ� PFF[� GQN�ZFGK� GKTS!��
�HKIEFKX�MGLTGPFKS�LJHMN�ZF�GZMF�IJ�KFMV�JQ�G�[KFNOWIGZMF�bHNOWOGM�SIGQ;
NGKN�IEGI�LOMM�OT[KJUF�YHQ�WJQIKJM�KFMGIFN�SIGIHIF�NKGeOQY!137

�J�G� MGKYF�NFYKFFX� IEF�NFZGIF�SHKKJHQNOQY�LEGI� MFUFM�JR� SWKHIOQV�
SEJHMN�ZF�GNJ[IFN�OS�WJT[MOWGIFN�ZFWGHSF�JR�JQF�KFGSJQ��YHQS�GKF�NGQ;
YFKJHS!138��4FWGHSF�YHQS`[GKIOWHMGKMV�EGQNYHQS`GKF�OQUJMUFN�OQ�IEF�
TGbJKOIV�JR�UOJMFQI�WKOTF�KFMGIFN�RGIGMOIOFSX� IEFKF�FjOSIS�G�SIKJQY�[HSE�
IEKJHYEJHI�IEF��QOIFN��IGIFS�IJ�KFYHMGIF�IEFOK�[JSSFSSOJQ!139��4HI�JIEFK�
KOYEIS�GMSJ�EGUF�IEF�[JSSOZOMOIV�IJ�VOFMN�NGQYFKJHS�KFSHMIS�`�TJSI�QJIG;
ZMV�S[FFWEX�LEOWE�WGQ�OQSOYEI�EGIF�GQN�UOJMFQWF�`�GQN�VFI�IEF�WKV�RJK�
G�ZGQ�JQ�FjFKWOSOQY�IEJSF�KOYEIS�OS�QJI�QFGKMV�GS�MJHN�GS�WKV�IJ�KFSIKOWI�
GKTS!�5+��

on Social PerspectiveX�:3��$'(,����!���<!�5::X�5=5�g�++5h�gGKYHOQY�IEGI��FWJQN��TFQNTFQI�LJHMN�
QJI�QFWFSSGKOMV�EGUF�IJ�ZF�YOUFQ�SIKOWI�SWKHIOQV�IKFGITFQIhp�see also��MHPJLSPOX�supra�QJIF�:5X�GI��=6�
gA�GLS�ZHKNFQOQY�RHQNGTFQIGM�KOYEIS�GKF�YFQFKGMMV�SHZbFWI�IJ�SIKOWI�SWKHIOQVX�GQN�JQMV�H[EFMN�OR�
QGKKJLMV�IGOMJKFN�IJ�GWEOFUF�G�WJT[FMMOQY�OQIFKFSIX�JeFQ�KFSHMIOQY�OQ�IEF�MGL�ZFOQY�SIKHWP�NJLQ!Bh!��
But see��EOnMFSFVX� supra� QJIF� �5X� GI� �53>� gSIGIOQY� IEF�
GIOJQGM��OrF��SSJWOGIOJQX� OQ� OIS� GTOWHS�
ZKOFRX�QJIFN�SJTF�RHQNGTFQIGM�KOYEIS�GKF�QJI�SHZbFWI�IJ�SIKOWI�SWKHIOQVh!���EF�WJTTFQI�Fj[MGOQS�
IEGI�IEF�
���NOSIOQYHOSEFS�ZFILFFQ�ILJ�IV[FS�JR�RHQNGTFQIGM�KOYEIS��IEJSF�IEGI�GKF�RHQNGTFQIGM�
IJ� ANFTJWKGIOW� SFMR� YJUFKQTFQIB� GQN� IEJSF� GSSJWOGIFN�LOIE� AWKOTOQGM� bHSIOWF� GQN�NHF�[KJWFSS�
[KJUOSOJQS!B���))	,5����EF�RJKTFKX�IEF�
���WMGOTSX�GKF�SHZbFWI�IJ�SIKOWI�SWKHIOQVX�LEOMF�IEF�MGIFK�GKF�
SHZbFWI�IJ�JIEFK��JHKI�WKFGIFN�IFSIS!���))	,5����EF�
���ZFMOFUFS�IEGI��FWJQN��TFQNTFQI�KOYEIS�GKF�
RHQNGTFQIGM�IJ�ANFTJWKGIOW�SFMR�YJUFKQTFQIB�GQN�GKF�SHZbFWI�IJ�SIKOWI�SWKHIOQV!���))	,5�
137D�See generally��JMNZFKYX�supra�QJIF��>�GI�==��gA�GN�IEF��JHKI�[KJ[FKMV�G[[MOFN�G�SIKOWI�SWKHIOQV�
SIGQNGKN�IJ�IEF�SIGIHIFS�GI�EGQNX�OI�MOPFMV�WJHMN�EGUF�KFGWEFN�IEF�SGTF�JHIWJTF�GQN�FMOTOQGIFN�
THWE�JR� IEF�HQWFKIGOQIV� IEGI� KFSHMIFN� RKJT�ZJIE� IEF�TGbJKOIV�GQN�NOSSFQIOQY�J[OQOJQS!Bh!� ��EF�
GKIOWMFX�LKOnFQ� [KOJK� IJ�McDonaldX� GMSJ� _QNS� SIKOWI� SWKHIOQV� IJ� ZF� IEF� G[[KJ[KOGIF� SIGQNGKN� JR�
KFUOFL�ZFWGHSFX�OQ��)**)+X�IEF��JHKI�OT[MOFN�IEGI�IEF�KOYEI�LGS�RHQNGTFQIGM!��
5��GI��+:�gGNUJWGIOQY�
RJK�SIKOWI�SWKHIOQV�KFUOFLh!�
138D�See McDonaldX��3+��!��I!�GI�3+56�g[MHKGMOIV�J[OQOJQh� gA�HQOWO[GM�KFS[JQNFQIS�TGOQIGOQ�IEGI�
IEF��FWJQN��TFQNTFQI�NOcFKS� RKJT�GMM�JR� IEF�JIEFK�[KJUOSOJQS�JR� IEF�4OMM�JR��OYEIS�ZFWGHSF� OI�
WJQWFKQS�IEF�KOYEI�IJ�[JSSFSS�G�NFGNMV�OT[MFTFQI�GQNX�IEHSX�EGS�OT[MOWGIOJQS�RJK�[HZMOW�SGRFIV!Bh!��
�HSIOWF��MOIJ�[JOQIFN�JHIX� OQ�IEF�IFjI�IEGI�RJMMJLSX�IEGI�IEFKF�GKF�QHTFKJHS�WJQSIOIHIOJQGM�KOYEIS�
LOIE�[HZMOW�SGRFIV�WJQWFKQSX�QGTFMV�GMM�[KJUOSOJQS�IEGI�OQ�SJTF�LGV�KFSIKOWI�MGL�FQRJKWFTFQI!��
5��
gMOSIOQY�IEF�FjWMHSOJQGKV�KHMFX�NOSTOSSGM�JR�WGSFS�RJK�S[FFNV�IKOGM�UOJMGIOJQSX�GQN�Miranda�LGKQOQYS�
GS�FjGT[MFS�JR�WJQSIOIHIOJQGM�KOYEIS�LOIE�[HZMOW�SGRFIV�OT[MOWGIOJQSh!
139D�See� �FNFKGM� 4HKFGH� JR� 	QUFSIOYGIOJQ��QORJKT��KOTF��F[JKIS�� �j[GQNFN��JTOWONF� �GZMF� =�
g�HKNFK��OWIOTS�ZV��FG[JQh� g�++�h� g[KJUONOQY� SIGIOSIOWS� RJK�UOJMFQI� WKOTF� KFMGIFN� RGIGMOIOFS�ZV�
LFG[JQ� IV[F� RJK� �++6;�++�h!� ��WWJKNOQY� IJ� IEF��!4!	!2S��QORJKT��KOTF��F[JKIX� EGQNYHQS�LFKF�
OQUJMUFN�OQ�>X56��JR�IEF��3X>3>�EJTOWONFS�KF[JKIFN�OQ��++�!��
5����EF�QFjI�MFGNOQY�LFG[JQX�ZFSONFS�
HQSIGIFN�_KFGKTSX�LGS�PQOUFS�JK�WHnOQY�OQSIKHTFQISX�LEOWE�LFKF�OQUJMUFN�OQ��X=�6�EJTOWONFS!��

5�p�31.	�0��
GIOJQGM��OrF��SSJWOGIOJQ�	QSIOIHIF�RJK��FYOSMGIOUF��WIOJQ�g
��;	��hX��OKFGKTS��GRFIV�
OQ� �++�X� En[�vvLLL!QKGOMG!JKYvOSSHFSvRGWISEFFISvKFGN!GS[jtONw��+� g�++�h� gWMGOTOQY� _KFGKTS�
KFS[JQSOZMF�RJK�JQMV�+!6x�JR�GWWONFQIGM�NFGIESX�LEFKFGS�TJIJK�UFEOWMFS�KFS[JQSOZMF�RJK�3:xhp�see 
also��!4!	!��QORJKT��KOTF��F[JKI���SIOTGIF�
HTZFK�JR��KKFSIS��GZMF���X�g�++=h�gWOIOQY�QHTZFK�JR�
NKOUOQY�HQNFK�IEF�OQrHFQWF�g
�	h�GKKFSIS�OQ��++=�GS��X5=3X3�>hp��FQIFK�RJK�
OSFGSF��JQIKJMX�	QbHKV�
�KFUFQIOJQ� GQN� �JQIKJM�� 	T[GOKFN� 
KOUOQYX� En[�vvLLL!WNW!YJUvTJIJKUFEOWMFSGRFIVvOT[GOKFNy
NKOUOQYvOT[GOKFN;NKUyRGWISEFFI!EITM�g�++=h�gSIGIOQY�IEGI���X::3�[FJ[MF�NOFN�RKJT�GMWJEJM�KFMGIFN�
UFEOWMF�RGIGMOIOFS�OQ��++=h!
�5+D�See �W
JQGMN�U!��OIV�JR��EOWGYJX��3+��!��I!�3+�+X�3+56�g�+�+h�g[MHKGMOIV�J[OQOJQh�gA�MM�JR�IEF�
WJQSIOIHIOJQGM�[KJUOSOJQS�IEGI�OT[JSF�KFSIKOWIOJQS�JQ�MGL�FQRJKWFTFQI�GQN�JQ�IEF�[KJSFWHIOJQ�JR�
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�EFJKOFS�FjOSI�JQ�ZJIE�SONFS�JR�IEF�KFYHMGIOJQ�NFZGIF�GS�IJ�IEF�JUFKGMM�
FcFWI�JR�G�WJT[MFIF�_KFGKTS�[KJEOZOIOJQX�GQN�LEFIEFK�SHWE�G�TFGSHKF�
LJHMN� OQWKFGSF� JK� NFWKFGSF� IEF� JUFKGMM� WKOTF� KGIF!�5�� � �EJSF� IEFJKOFS�
GSONFX�IEF�RGWI�KFTGOQS�IEGI�IEF��FWJQN��TFQNTFQI�OS�G�KOYEI�NFSOYQFN�
IJ� [KJIFWI� OQNOUONHGM� MOZFKIOFS!�5�� ��S� GKIOWHMGIFN� OQ� G� ZKOFR� SHZTOnFN�
IJ�IEF��JHKI�OQ�McDonaldX�AIEF�4OMM�JR��OYEIS�[KJIFWIS�qJKNFKFN�*,3)+.?>2�
QJI�bHSI�JKNFK!B�53���EJHMN�RHQNGTFQIGM�KOYEIS�QJI�ZF�GcJKNFN�FjGWIOQY�
SWKHIOQV�IEGI�[KJUONFS� IEF�HITJSI�JR�[KJIFWIOJQX� IEFQ�LEGI�LJHMN�ZF�
IEF�[JOQI�OQ�EJMNOQY�G�KOYEI�IJ�ZF�RHQNGTFQIGMt�55

�QF� SWEJMGKX� OQ� G� WKOIOoHF� JR� IEF� IKGNOIOJQGM� IEKFF;IOFKFN� KFUOFL�
TJNFMX�SIGIFN�IEGI�A]I^EF�WHKKFQI�MFUFMS;JR;SWKHIOQV�G[[KJGWE�SEJHMN�ZF�
GZGQNJQFN�ZFWGHSF�OI�JcFKS�MOnMF�GSSOSIGQWF�OQ�IJHYE�WGSFS!B�56� �zHOIF�
IJ� IEF� WJQIKGKVX� SIKOWI� SWKHIOQV�[KJUONFS� G� SJMON� RKGTFLJKP� RJK� MJLFK�

WKOTFS�RGMM�OQIJ�IEF�SGTF�WGIFYJKV�]JR�EGUOQY�WJQIKJUFKSOGM�[HZMOW�SGRFIV�OT[MOWGIOJQS^!Bh!���HSIOWF�
�MOIJ�QJIFN�IEGI�IEF�KFS[JQNFQIS�RGOMFN�IJ�[JOQI�JHI�G�WGSF�LEFKF�IEF��JHKI�NON�QJI�EJMN�G�4OMM�JR�
�OYEIS�[KJUOSOJQ�ZOQNOQY�JQ��IGIFS�ZFWGHSF�JR�[HZMOW�SGRFIV�WJQWFKQS!��
5���
�5�D��QF� IEFJKV� OS� IEGI� OR� _KFGKTS�LFKF�JHIMGLFNX� IEFQ� IEF�JUFKGMM� WKOTF� KGIF�LJHMN�NFWKFGSF!��
�))	 ,5�� GI�3+�>� gTGbJKOIV�J[OQOJQh� gFj[MGOQOQY� IEGI��EOWGYJ� OT[MFTFQIFN� OIS�ZGQ�JQ�_KFGKTS� IJ�
[KJIFWI�WOIO\FQS�ARKJT�IEF�MJSS�JR�[KJ[FKIV�GQN�OQbHKV�JK�NFGIE�RKJT�_KFGKTSBh!���WWJKNOQY�IJ���::�
SIGIOSIOWS�[KJUONFN�ZV�IEF�
OSIKOWI�JR��JMHTZOG��FIKJ[JMOIGQ��JMOWF�
F[GKITFQI�IJ�IEF�
���LEFQ�
IEF�
!�!�EGQNYHQ�ZGQ�LFQI�OQIJ�FcFWIX�IJ�IEF����+SX�OIS�THKNFK�KGIF�IKO[MFNX�LOIE�TJSI�THKNFKS�
WJTTOnFN�LOIE�EGQNYHQS!��See�
��;	�����GZMFSX��VIESX�GQN�JIEFK��GMM��GMFS�GZJHI��HQ��GLSX�
available�at�En[�vvLLL!QKGOMG!JKYv	SSHFSv�KIOWMFSv�FGN!GS[jtONw�+�{��4���	��g�++�h�gNOSWHSSOQY�
WJTTJQMV�EFMN�TOSWJQWF[IOJQS�GZJHI�_KFGKTSh!����WJHQIFK�GKYHTFQI�IJ�IEF�IEFJKV�IEGI�_KFGKTS�
ZGQS�LOMM�NFWKFGSF�WKOTFX�JeFQ�KGOSFN�ZV�YHQ�KOYEIS�JKYGQO\GIOJQS�OS�IEGI�A]O^R�YHQS�GKF�JHIMGLFNX�
JQMV�JHIMGLS�LOMM�EGUF�YHQS!B��See��HYFQF��JMJPEX�The Mechanisms of the Slippery SlopeX���>���'<!�
�!���<!��+�>X���3+�g�++3h�gGKYHOQY�IEGI�IEOS�GNGYFX�LEOMF�QJI�QFWFSSGKOMV�IKHFX�OS�FGSV�RJK�[KJ;YHQ�
GNUJWGWV�YKJH[S�IJ�HSF�GS�G�KGMMV�WKVh!
�5�D�See��,���'"% @7X�supra�QJIF�6=�GI����gNOSWHSSOQY�IEGI�IEF�4OMM�JR��OYEIS�LGS�GNNFN�GI�IEF�ZFEFSI�
JR�IEF�SIGIFS�ZFWGHSF�JR�IEF�MGWP�JR�FQHTFKGIOJQ�JR�OQNOUONHGM�KOYEIS�WJQIGOQFN�OQ�IEF�ZJNV�JR�IEF�
�JQSIOIHIOJQh!�
�53D��F[MV�4KOFR�RJK��FS[JQNFQIS�IEF�
GIOJQGM��OrF��SSJWOGIOJQ�JR��TFKOWGX�	QW!�).	4*��OQ��H[[JKI�
JR��FIOIOJQFKS� GI� �:X��W
JQGMN�U!��OIV�JR��EOWGYJX� �3+��!��I!� 3+�+� g�+�+h� gGKYHOQY� IEGI�[HKSHOI�
JR�JKNFKFN�MOZFKIV�NJFS�QJI�GMMJL�YJUFKQTFQI�IJ�SGWKO_WF�OQNOUONHGM�MOZFKIVh!� �	Q�NFRFQNOQY�IEF�
[JSOIOJQ� IEGI� IEF��FWJQN��TFQNTFQI� KOYEI� IJ�ZFGK�GKTS�KFoHOKFS�[KJIFWIOJQ� RKJT�YJUFKQTFQI�
OQRKOQYFTFQI�ZGSFN�JQ�G�[HKSHOI�JR�JKNFKFN�MOZFKIVX�IEF�ZKOFR�SIGIFS�
� 	Q�FSSFQWFX��FS[JQNFQIS�NF_QF�AJKNFKFN�MOZFKIVB�GS�IEF�YJUFKQTFQI2S�GZOMOIV�

IJ� KFSIKOWI� OQNOUONHGM� MOZFKIOFS� OQ�JKNFK� IJ� FQSHKF� G�TJKF� AJKNFKMVB� SJWOFIV!� �
�HWE�GQ�HQ[KFWFNFQIFN�GQN�HQSH[[JKIFN�NF_QOIOJQX�EJLFUFKX�[FKUFKIS�IEF�
FQIOKF�[HK[JSF�JR��JQSIOIHIOJQGM�KOYEIS!� ��R�WJHKSFX�GQV�YJUFKQTFQI�LJHMN�
_QN�OI�FGSOFK�IJ�WJQIKJM�IEFOK�[J[HMGIOJQS`IJ�WKFGIF�TJKF�AJKNFKB�GQN�MFSS�
AUOJMFQWFB`OR� IEFV� WJHMN� FMOTOQGIF� [FKSJQGM� MOZFKIOFS!� � �EF� TJSI� JKNFKMV�
SJWOFIV� OTGYOQGZMF� LJHMN� ZF� JQF� OQ� LEOWE� GMM� [FKSJQS� KFSONFN� OQ� [KOSJQ;
MOPF� WJQNOIOJQS!� ��JKIHQGIFMVX�EJLFUFKX� IEF�4OMM�JR��OYEIS�[KJIFWIS�AJKNFKFN�
libertyXB�QJI�bHSI�JKNFK!


5��GI��=!
�55D�See McDonaldX��3+��!��I!�GI�3+5:�goHJIOQY��GMMJV�U!��JYGQX�3:=��!�!��X��+;���g��>5hh�gA]�^EOS�
�JHKI�NFWGNFS�GYJ�GZGQNJQFN�qIEF�QJIOJQ�IEGI�IEF��JHKIFFQIE��TFQNTFQI�G[[MOFS�IJ�IEF��IGIFS�
JQMV�G�LGIFKFN;NJLQX�SHZbFWIOUF�UFKSOJQ�JR�IEF�OQNOUONHGM�YHGKGQIFFS�JR�IEF�4OMM�JR��OYEIS!Bh!
�56D�See�4JNFQSIFOQFKX�supra�QJIF�>+X�GI�>>�gWKOIOWO\OQY�IKGNOIOJQGM�MFUFMS�JR�SWKHIOQV�ZFWGHSF�IEFV�MFGN�
IJ�MJ[SONFN�KFSHMISh!���KJRFSSJK�4JNFQSIFOQFK�WJQIOQHFSX�A�S�G�[KGWIOWGM�TGnFKX�NFWONOQY�IJ�HIOMO\F�
IKGNOIOJQGM�KGIOJQGM�ZGSOS�OQ�G�WGSF�OS�GQJIEFK�LGV�JR�SGVOQY�IEF�WEGMMFQYFK�MJSFSX�LEOMF�NFWONOQY�IJ�
HIOMO\F�IKHF�SIKOWI�SWKHIOQV�OS�GQJIEFK�LGV�JR�SGVOQY�IEF�WEGMMFQYFK�LOQS!B��
5�
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WJHKIS�IJ�HSF�LEFQ�GNbHNOWGIOQY��FWJQN��TFQNTFQI�WEGMMFQYFS��G�MGL�
OQRKOQYOQY�H[JQ� IEF� KOYEI� IJ�PFF[�GQN�ZFGK�GKTS�THSI�ZF�AQGKKJLMV�
IGOMJKFN�IJ�SFKUF�G�WJT[FMMOQY�SIGIF�OQIFKFSI!B�5>���EOS�FjGWIOQY�SIGQNGKN�
KFTJUFS�RKJT�IEF�EGQNS�JR�IEF�bHNOWOGKV�IEF�IGSP�JR�EGUOQY�AIJ�GSSFSS�
IEF�WJSIS�GQN�ZFQF_IS�JR�_KFGKTS�KFSIKOWIOJQS�GQN�IEHS�IJ�TGPF�NOiWHMI�
FT[OKOWGM�bHNYTFQIS�OQ�GQ�GKFG�OQ�LEOWE�IEFV�MGWP�Fj[FKIOSF!B�5:��	I�GMSJ�
[KJUONFS�[KFNOWIGZOMOIV�RJK�MGLTGPFKSX�GQN�SGRFYHGKNS�IEF�[KJIFWIOJQS�
JR�IEF��FWJQN��TFQNTFQI�ZV�AZOQN]OQY^�IEF�MFYOSMGIOUF�GQN�FjFWHIOUF�
ZKGQWEFS�LOIE�IEF�WEGOQS�JR�IEF��JQSIOIHIOJQ!B�5=

�[[JQFQIS�JR�G�SIKOWI�SWKHIOQV�SIGQNGKN�JR�KFUOFL�WMGOT�IEGI�SHWE�
G� MFUFM�JR�SWKHIOQV�LOMM�ZOQN� MJLFK�WJHKIS� OQ� IEFOK�NFWOSOJQ;TGPOQYp�5��
WJHKIS�LOMM�ZF�RJKWFN�IJ�SIKOPF�NJLQ�QHTFKJHS�FjOSIOQY�YHQ�WJQIKJM�MGLS�
ZFWGHSF�JR� IEF� ARGIGMOIVB�JR� IEF� SIKOWI� SWKHIOQV� SIGQNGKN!�6+� ��MIEJHYE�
SIKOWI�SWKHIOQV�NJFS�EGUF�IEF�TJSI�ZOIFX�IEF�WMGOT�IEGI�QJ�MGL�SEGMM�FUFK�
ZF� NFFTFN� WJQSIOIHIOJQGM� OS� QJI� FQIOKFMV� GWWHKGIF!�6�� ��S� WJHKIS� EGUF�
GMKFGNV�SEJLQ�IEKJHYE�IEFOK�G[[MOWGIOJQ�JR�SIKOWI�SWKHIOQV�IJ�JIEFK�FQH;
TFKGIFN�KOYEISX�SJTF�FjWF[IOJQS�LOMM�ZF�RJHQN�MGLRHM!�6���	I�OS�IEOS�IJ[OW�
IEGI�IEOS�
JIF�LOMM�QJL�GNNKFSS!

�5>D��GSEOQYIJQ�U!��MHWPSZFKYX�6����!�!�:+�X�:���g���:h�goHJIOQY��FQJ�U!��MJKFSX�6+:��!�!����X�3+��
g���3h�gNFSWKOZOQY�IEF�KFoHOKFTFQIS�RJK�G�MGL�IJ�[GSS�SIKOWI�SWKHIOQV�KFUOFL�GQN�Fj[MGOQOQY�IEGI�AZV�
FSIGZMOSEOQY�G�IEKFSEJMN�KFoHOKFTFQI`IEGI�G�WEGMMFQYFN�SIGIF�GWIOJQ�OT[MFTFQI�G�RHQNGTFQIGM�
KOYEI`ZFRJKF�KFoHOKOQY�TJKF�IEGQ�G�KFGSJQGZMF�KFMGIOJQ�IJ�G�MFYOIOTGIF�SIGIF�OQIFKFSI�IJ�bHSIORV�IEF�
GWIOJQX�OI�GUJONS�IEF�QFFN�RJK�WJT[MFj�ZGMGQWOQY�JR�WJT[FIOQY�OQIFKFSIS�OQ�FUFKV�WGSFBh!��
�5:D�McDonaldX� �3+��!��I!� GI� 3+6+� g[MHKGMOIV�J[OQOJQh� gNFQVOQY� IEGI� OQWJK[JKGIOJQ�JR� IEF��FWJQN�
�TFQNTFQI�LOMM� RJKWF� bHNYFS�IJ�TGPF�NFWOSOJQS� OQ�SOIHGIOJQS�LEFKF�IEFV�GKF�QJI�Fj[FKISh!� ��S�
�HSIOWF��MOIJ�QJIFNX�A]I^EF�UFKV�FQHTFKGIOJQ�JR�IEF�KOYEI�IGPFS�JHI�JR�IEF�EGQNS�JR�YJUFKQTFQI`
FUFQ�IEF��EOKN�4KGQWE�JR��JUFKQTFQI`IEF�[JLFK�IJ�NFWONF�JQ�G�WGSF;ZV;WGSF�ZGSOS�LEFIEFK�IEF�
KOYEI�OS�really worth�OQSOSIOQY�H[JQ!B��
5�
�5=D�See��JZFKI��!��FUVX��)�/;5	�2);52);.	H)51{9	��+1.,;?>	
;�/+L/+4.,/;>	4;5	.:)	�FMMFK	(4+45/{X�33�
��'<!��!�!�k��)C!��$#27��+3X��+=�g�+�+h�gGKYHOQY�IEGI�bHNYFS�THSI�[KJIFWI��FWJQN��TFQNTFQI�KOYEI�
LOIE�SGTF�UOYJK�GS�JIEFK�WJQSIOIHIOJQGMMV�FQHTFKGIFN�RHQNGTFQIGM�KOYEISh!�
�5�D�See generally��JMJPEX� supra�QJIF�6�X�GI��5>:;�5:+� gNOSWHSSOQY� MOPFMV� KFSHMIS�JR� SIKOWI� SWKHIOQV�
G[[MOWGIOJQhp� see also� 4JNFQSIFOQFKX� supra� QJIF� >+X� GI� >>� gA]	^Q� FSSFQWFX� IEFKF� OS� QJI� KFGM� bHNOWOGM�
KFUOFL�GI�FOIEFK�FQN�JR� IEF� S[FWIKHT;G[[MOWGIOJQ�JR� IKGNOIOJQGM� KGIOJQGM�ZGSOS�TFGQS� IEF� MGL� OS�
H[EFMN�GQN�G[[MOWGIOJQ�JR�IKHF�SIKOWI�SWKHIOQV�TFGQS�IEF�MGL�OS�SIKHWP�NJLQ!Bh!
�6+D�See��HQIEFKX�supra�QJIF�:5X�GI�=�gNOSWHSSOQY�ONFG�IEGI�SIKOWI�SWKHIOQV�OS�AqSIKOWI2� OQ�IEFJKV�ZHI�
RGIGM�OQ�RGWIBh!
�6�D�See��NGKGQN��JQSIKHWIJKSX�	QW!�U!��FQGX�6�6��!�!��++X��3:�g���6h�goHJIOQY��HMMOMJUF�U!��MHI\QOWPX�
55=��!�!�55=X�6��� g��=+hh� gA�OQGMMVX�LF�LOSE� IJ�NOS[FM� IEF�QJIOJQ� IEGI� SIKOWI� SWKHIOQV� OS� qSIKOWI� OQ�
IEFJKVX�ZHI�RGIGM�OQ�RGWI!2Bh!�
�6�D See��NGT��OQPMFKX�Fatal in Theory and Strict in Fact: An Empirical Analysis of Strict Scrutiny in 
the Federal CourtsX�6����%(!��!���<!�:�3X�:�>;�:�g�++>h�g_QNOQY�IEGI�MJLFK�RFNFKGM�WJHKIS�H[EJMN�
WEGMMFQYFN�MGLS�IEOKIV�[FKWFQI�JR�IEF�IOTF�LEFQ�SIKOWI�SWKHIOQV�OS�G[[MOFNh!� �See also��FUVX�supra�
QJIF��5:�GI��+:�gNOSWHSSOQY�LGVS�OQ�LEOWE�IEF��JHKI�EGS�JK�WJHMN�G[[MV�SIKOWI�SWKHIOQVX�ZHI�SIOMM�
H[EJMN�MGLh!��zHJIOQY�RKJT�GQ�amici�ZKOFR�SHZTOnFN�ZV�IEF��JMNLGIFK�	QSIOIHIF�OQ��)**)+X��K!��FUV�
[KJUONFS��JMNLGIFK2S�Fj[MGQGIOJQ�JR�KFSIKOWIOJQS�JQ�IEF��FWJQN��TFQNTFQI�OQ�GQJIEFK�LGV��A�S�
LOIE�IEF��OKSI��TFQNTFQI2S�RKFF�S[FFWE�KOYEIX�IEF��FWJQN��TFQNTFQI2S�[FKSJQGM�KOYEI�OS�SHZbFWI�
IJ�G�KGQYF�JR�KFGSJQGZMF�KFSIKOWIOJQS�FUFQ�IEJHYE�SIKOWI�SWKHIOQV�G[[MOFS�IJ�IEF�WJKF�JR�IEF�[KJIFWIFN�
WJQNHWI!B��
5�
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�S��HSIOWF��WGMOG�QJIFN�OQ��)**)+X�AIEF�KOYEI�SFWHKFN�ZV�IEF��FWJQN�
�TFQNTFQI�OS�QJI�HQMOTOIFN!B�63��	Q�McDonaldX��HSIOWF��MOIJ�KF[FGIFN�
IEGI� IEF� KOYEI� OS�QJI�GZSJMHIF�GQN�GiKTFN� IEGI� IEF��JHKI� KFWJYQO\FS�
AMJQYSIGQNOQY�KFYHMGIJKV�TFGSHKFS!B�65� ��EOS�
JIF�SHYYFSIS�IEGI�WJQ;
SIOIHIOJQGMMV� [FKTOSSOZMF� YHQ� WJQIKJM� KFYHMGIOJQS� GKF� IEJSF� IEGI� JQMV�
KFSIKOWI�LFG[JQS�RGMMOQY�JHISONF�IEF�SWJ[F�JR�IEF��FWJQN��TFQNTFQI�
GQN� KFSIKOWIOJQS� IEGI� GKF� ANFF[MV� KJJIFN� OQ� IEOS�
GIOJQ2S� EOSIJKV� GQN�
IKGNOIOJQ!B�66

�!� �"&&"%-�&,����*$%(����%(��%&�/"&,����*$0�
	Q� �)**)+X� �HSIOWF� �WGMOG� ZFYGQ� IJ� NF_QF� IEF� SWJ[F� JR� IEF� �FWJQN�

�TFQNTFQI� ZV� SIGIOQY� IEGI� AIEF� SJKIS� JR� LFG[JQS� [KJIFWIFN� LFKF�
IEJSF� qOQ� WJTTJQ�HSF� GI� IEF� IOTF!2B�6>� � �HSIOWF� �WGMOG� SIGIFN� IEGI� IEOS�
QJIOJQ�OS�SH[[JKIFN�ZV�IEF�AEOSIJKOWGM�IKGNOIOJQ�JR�[KJEOZOIOQY�IEF�WGKKV;
OQY�JR�qNGQYFKJHS�GQN�HQHSHGM�LFG[JQS!2B�6:���EFSF�MOTOIOQY�[KOQWO[MFS�
ZFYOQ�IJ�YOUF�SEG[F�IJ�IEF��FWJQN��TFQNTFQI�KOYEI!���EF�QFjI�SIF[�OS�
IJ�GWWF[I�IEF�ONFG�IEGI�AWJTTJQ�HSGYFB�OS�NF_QFN�ZV�IEF�HQNFKSIGQN;
OQY�GI�IEF�IOTF�JR�IEF��FWJQN��TFQNTFQI2S�KGIO_WGIOJQ�IEGI�AIEF�TOMOIOG�
!�!�!�LGS�IEF�ZJNV�JR�GMM�WOIO\FQS�WG[GZMF�JR�TOMOIGKV�SFKUOWFX�LEJ�LJHMN�
ZKOQY�IEF�SJKIS�JR�MGLRHM�LFG[JQS�IEGI�IEFV�[JSSFSSFN�GI�EJTF�IJ�TOMO;
IOG�NHIV!B�6=���EOS�OQIFK[KFIGIOJQ�[KJIFWIS�IEF�KOYEI�GS�HQNFKSIJJN�GI�OIS�
KGIO_WGIOJQX�LOIEJHI�OQIFKRFKFQWF�RKJT�TJNFKQ�LFG[JQKV�NFUFMJ[TFQI�
WJT[MOWGIOJQS!�6���

�EF�SWJ[FX�IEFKFRJKFX�SEJHMN�ZF�KFSIKOWIFN�IJ�WJTTJQ�LFG[JQKV�OQ�
IEF�MGIF��:++SX�JK�LFG[JQKV�IEGI�EGS�ZFWJTF�WJTTJQ�GS�IEOS�WJHQIKV�
EGS�GYFN!���EF�MGSI�TFQIOJQFN�oHGMO_FKX�_QNOQY�OIS�KJJIS�OQ�IEF�QJIOJQ�
IEGI� RHQNGTFQIGMOIV� OS� RJHQN�OQ� ONFGS� IEGI�GKF�ANFF[MV�KJJIFN� OQ� IEOS�
�63D�
OSIKOWI�JR��JMHTZOG�U!��FMMFKX�665��!�!�6:+X�>�6;�>�g�++=h!
�65D��W
JQGMN�U!��OIV�JR��EOWGYJX��3+��!��I!�3+�+X�3+5:�g�+�+h�gTGbJKOIV�J[OQOJQh�goHJIOQY��)**)+X�
665��!�!� GI� >�6h!� gA	I� OS� OT[JKIGQI� IJ�PFF[� OQ�TOQN� IEGI��)**)+X�LEOMF� SIKOPOQY�NJLQ�G� MGL� IEGI�
[KJEOZOIFN�IEF�[JSSFSSOJQ�JR�EGQNYHQS�OQ�IEF�EJTFX�KFWJYQO\FN�IEGI�IEF�KOYEI�IJ�PFF[�GQN�ZFGK�
GKTS�OS�QJI�qG�KOYEI�IJ�PFF[�GQN�WGKKV�GQV�LFG[JQ�LEGISJFUFK�OQ�GQV�TGQQFK�LEGISJFUFK�GQN�RJK�
LEGIFUFK�[HK[JSF!2Bh!�
�66D��GSEOQYIJQ�U!��MHWPSZFKYX�6����!�!�:+�X�:���g���:h!
�6>D��)**)+X�665��!�!�GI�>�:�goHJIOQY��QOIFN��IGIFS�U!��OMMFKX�3+:��!�!��:5X��:��g��3�hh�gGWPQJLMFNYOQY�
IEGI��FWJQN��TFQNTFQI�OS�QJI�HQMOTOIFN�OQ�SWJ[Fh!� ��JK�GQ�OQIFKFSIOQY�NOSWHSSOJQ�JR�IEF��)**)+�
NFWOSOJQ�GQN�OIS�IKFGITFQI�JR�MillerX�see�
FMSJQ��HQNX��VT[JSOHTX��FMMFK and Second Amendment 
PrecedentX������/" �k��#�'@��!���<! 336�g�++�h!���JK�G�WKOIOoHF�JR��HSIOWF��WGMOG2S�SWJ[F�GQGMVSOSX�see�
�HQNX�supra QJIF���=X�GI��3>��gGKYHOQY�IEGI��HSIOWF��WGMOG2S�GQGMVSOS�WJQWFKQOQY�IEF�SWJ[F�JR�IEF�
�FWJQN��TFQNTFQI�OS�QJI�WJT[MFIFMV�GWWHKGIFh!��
�6:D��)**)+X�665��!�!�GI�>�:�goHJIOQY�5�4MGWPSIJQF��5=;5��g�:>�hh!
�6=D�
5����HSIOWF��WGMOG�TGPFS�IEOS�NOSIOQWIOJQ�OQ�MOYEI�JR�IEF�GKYHTFQI�IEGI�OR�IEF��FWJQN��TFQNTFQI�
KOYEI� OS� KFMGIFN�IJ� IEF�LFG[JQS�AOQ�WJTTJQ�HSFXB� IEFQ�IEFKF� OS�G�EJSI�JR� OQWKFNOZMV�NGQYFKJHS�
LFG[JQS�IEGI�LJHMN�QJL�ZF�LJKIEV�JR�[KJIFWIOJQ!��
5�
�6�D�See� ,5�� gA4HI�IEF�RGWI� IEGI�TJNFKQ�NFUFMJ[TFQIS�EGUF� MOTOIFN�IEF�NFYKFF�JR�_I�ZFILFFQ�IEF�
[KFRGIJKV�WMGHSF�GQN�IEF�[KJIFWIFN�KOYEI�WGQQJI�WEGQYF�JHK�OQIFK[KFIGIOJQ�JR�IEF�KOYEI!Bh!
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GIOJQ2S�EOSIJKV�GQN�IKGNOIOJQXB�LJHMN�KFSIKOWI�LFG[JQS�RKJT�[KJIFW;
IOJQ� IEGI�EGUF�ZFFQ�SHZbFWI� IJ� MJQYSIGQNOQY� MFYOSMGIOUF�ZGQS!�>+� ��JKF�
TJNFKQ�LFG[JQKV� IEGI� OS� OTTFNOGIFMV� WFQSHKFN� ZV� IEF� YJUFKQTFQI�
LJHMN�GMSJ�ZF�SHZbFWI�IJ�KFSIKOWIOJQSp�IEF�KFNKFSS�IJ�SHWE�SOIHGIOJQS�TGV�
ZF� YGOQFN� IEKJHYE� IEF� [JMOIOWGM� [KJWFSSX� ZHI� WGQQJI� ZF� RJHQN� OQ� IEF�
�FWJQN��TFQNTFQI!�>�

�!� A
��0#7��$$&�(B���-)#�&"$% 
�FYHMGIOJQS�ANFF[MV�KJJIFN�OQ�IEOS�
GIOJQ2S�EOSIJKVB�LJHMN�GMSJ�ZF�

[FKTOSSOZMF�HQNFK�G�SIKOWI�SWKHIOQV�G[[KJGWE!�>����JK�OQSIGQWFX�G�KFSIKOW;
IOJQ� JQ�LEFKF� G� _KFGKT�TGV�[FKTOSSOZMV� ZF� SEJI� gRJK� KFGSJQS� JIEFK�
IEGQ�SFMR;NFRFQSFhX�TGV�ZF�H[EFMN�ZV�WJHKIS�ZFWGHSF�SHWE�KFSIKOWIOJQS�
EGUF�ZFFQ�OQ�[MGWF�SOQWF�IEF�MGIF;�FUFQIFFQIE��FQIHKV!�>3���KJEOZOIOJQS�
TGV�GMSJ�ZF�[MGWFN�JQ�IEF�KOYEI�IJ�ZFGK�GKTS�OQ�G�S[FWO_W�[MGWF�ORX�GS�OQ�
GWWJKNGQWF�LOIE�FGKMV;
OQFIFFQIE��FQIHKV�MGLX�IEF�AWGKKVOQY�JR�GKTS�
GZKJGN�ZV�G�SOQYMF�OQNOUONHGM�!�!�!�]LJHMN�YOUF^�bHSI�KFGSJQ�IJ�RFGK�IEGI�
EF�[HK[JSFS�IJ�TGPF�GQ�HQMGLRHM�HSF�JR�IEFT!B�>5���S�GWPQJLMFNYFN�ZV�
IEF��JHKI�OQ�ZJIE��)**)+�GQN�McDonaldX�IEFKF�GKF�WHKKFQI�[KJEOZOIOJQS�
JQ�_KFGKTS� IEGI�TGV� KFTGOQ� MGLRHM�ZFWGHSF� IEFV� SGIOSRV� IEF��JHKI2S�
HQNF_QFN�NF_QOIOJQ�JR�MJQYSIGQNOQY!�>6���JTF�WHKKFQI�KFYHMGIOJQS�TGV�
QJI�ZF�OQ�EGKTJQV�LOIE�IEF�JKOYOQGM�HQNFKSIGQNOQY�JR�FGKMV�YHQ;WJQIKJM�
MGLSX�LEOWE�LJHMN� RJKWF� IEF�YJUFKQTFQI� IJ� KFIHKQ� SJTF� RHQNGTFQ;
IGMMV�[KJIFWIFN� KOYEISX� JeFQ� MFGNOQY�JQMV� IJ� SMOYEI� WJQWFSSOJQS� OQ� IEF�
�>+D��*1�=-3)+@X�6����!�!�GI�:��!���S�NOSWHSSFN�OQ��)**)+X�SOQYHMGK�MJQYSIGQNOQY�MFYOSMGIOJQ�KFSIKOWIOQY�
WFKIGOQ�GKTS;ZFGKOQY�KOYEIS�TGV�QJI�KFTGOQ�MGLRHM�OR�OI�OS�GI�JNNS�LOIE�IEF�AJUFKLEFMTOQY�LFOYEI�
JR� JIEFK� FUONFQWF� KFYGKNOQY� IEF� KOYEI� IJ� PFF[� GQN� ZFGK� GKTS!B� � �))	 �)**)+X� 665��!�!� GI� >3�;3��
gKFS[JQNOQY�IJ��HSIOWF�4KFVFK2S�GKYHTFQI�IEGI�KFSIKOWIOJQS�JQ�_KFGKTS�LFKF� bHSI�GS�[KFUGMFQI� OQ�
IEF�RJHQNOQY�FKGh!��
�>�D� <1.	 �0�� �KGOY� �!� �FKQFK� GQN� 
FMSJQ� �HQNX� �VT[JSOHTX� �FMMFK and Nonlethal WeaponsX� >+�
�� &"%- ��!�!��3=:X��3==�g�++�h�gA�)**)+�HSFN�G�TFWEGQOWGM�GQN�OQSH[[JKIGZMF�UFKSOJQ�JR�Kyllo2S�
KFGSJQOQY�IJ�bHSIORV�MFYOSMGIOUF�ZGQS�JQ�LFG[JQS�IEGI�GKF�QJI�WHKKFQIMV�OQ�WJTTJQ�WOUOMOGQ�HSF!Bh!��
�EF�GKIOWMF� WJQIOQHFS�ZV� SIGIOQY� IEGI�A]F^TFKYOQY� IFWEQJMJYOFSX�EJLFUFKX�TGV� MFGN� MFYOSMGIHKFS�
IJ�ZGQ�WFKIGOQ�POQNS�JR�QJQMFIEGM�LFG[JQS�IEGI�LJHMN�ZF�SHZSIGQIOGMMV�SH[FKOJK�IJ�_KFGKTS�RJK�
[FKSJQGM�SFMR;NFRFQSFX�GQN�IJ�NJ�SJ�ZFRJKF�IEJSF�LFG[JQS�WJTF�OQIJ�WJTTJQ�HSF!B��
5��GI��3=�!
�>�D��*1�=-3)+@X�6����!�!�GI�:��!
�>3D�See���'#��!��') *,@�X �,���"-,&�&$����0��%(�4��'��'� �����$%&"%)"%-����'"*�%�
"#�����
�6�g��=6h�gNFSWKOZOQY�FGKMV�WJMJQOGM�YHQ�MGLS�KFSIKOWIOQY�[MGWFS�LEFKF�_KFGKTS�WJHMN�ZF�NOSWEGKYFN�
RJK�OQbHKV�[KFUFQIOJQ�[HK[JSFSh!
�>5D��#�7&$%��!��'���'X �$'�&,��
�.�% ��$.��,�� �#<� ��%(�&,���&�&����,���'"-"%�#� 	%&�%&�
�%(��)("*"�#�	%&�'0'�&�&"$%�$.�&,���"-,&�&$����0��%(�4��'��'� �>�;:+�g���5h�goHJIOQY��"##"���
��/#�X ���"�/�$.�&,����*$%(��$% &"&)&"$% g�=��hh�gNOSWHSSOQY�FGKMV�MOTOIGIOJQS�JQ�IEF�KOYEI�IJ�
PFF[�GQN�ZFGK�GKTSh!
�>6D�See�
OSIKOWI�JR��JMHTZOG�U!��FMMFKX�665��!�!�6:+X�>�6;�=�g�++=h�gMOSIOQY�FjGT[MFS�JR�[KJEOZOIOJQS�
IEGI�KFTGOQ�A[KFSHT[IOUFMV�MGLRHMBhp��0���HQNX�supra�QJIF���=X�GI��36>;6��gWKOIOWO\OQY��HSIOWF��WGMOG2S�
GQGMVSOS�OQ��)**)+�WJQWFKQOQY�AMJQYSIGQNOQYB�KFYHMGIOJQSX�GKYHOQY�IEGI�SJTF�KFYHMGIOJQS�SEJHMN�
QJI�oHGMORV�GS�AMJQYSIGQNOQYXB�SHWE�GS�ZGQ�JR�[JSSFSSOJQ�JR�_KFGKTS�ZV�RFMJQSX�FQGWIFN�OQ���>=h!��
�KJRFSSJK��HQN�IEFQ�TFQIOJQS�G�SIHNV�JQ�FGKMV�LFG[JQS�KFSIKOWIOJQS�RJK�WJQUOWISX�WJQNHWIFN�ZV�
�!��FUOQ��GKSEGMMX�LEOWE�QJIFN�IEGI�RFMJQS�LFKF�JeFQ�KFSIKOWIFN�RKJT�[JSSFSSOQY�YHQS�JHISONF�JR�
IEFOK�EJTF!��
5���<1.	�0���JQGIEGQ�uOTTFKX��JTTFQIX�H)@1*4.,/;	H)*/45)59	�:)	�52,;,-.+4.,
)	�4O	/0	
�,+)4+2-	�x)+	
OSIKOWI�JR��JMHTZOG�U!��FMMFKX�>���(�"%!��!���<!��=�X��+�;+��g�+�+h�gGKYHOQY�IEGI�IEF�
ZGQ�JQ�RFMJQS�GQN�IEF�TFQIGMMV�OMM�LJHMN�[GSS�SIKOWI�SWKHIOQV�IKFGITFQIh!��
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WHKKFQI�MGL!�>>���OQGMMVX�QJIEOQY�SEJHMN�KHMF�JHI�IEF�ONFG�IEGI�KFYHMGIOJQS�
IEGI�GKF�QGKKJLMV�IGOMJKFN�GQN�SFKUF�G�WJT[FMMOQY�YJUFKQTFQI�OQIFKFSI�
LOMM�ZF�RJHQN�ZV�IEF��JHKI�IJ�SHKUOUF�SIKOWI�SWKHIOQV!�>:

	�!� ��#$�(�� �)&)'�� �"&"-�%& � ��@�� �"�� �&� ��*$%(� ���%(��%&�
��C"-)"&"� 
�MIEJHYE� IEF� SIGQNGKN� JR� KFUOFL� RJK� RHIHKF� �FWJQN��TFQNTFQI�

WEGMMFQYFS�KFTGOQS�HQWMFGKX�JQF�IEOQY�OS�WFKIGOQ��MJLFK�WJHKIS�LOMM�WJQ;
IOQHF�IJ�ZF�ZJTZGKNFN�LOIE�MOIOYGIOJQ�RKJT�[KJ[JQFQIS�GQN�J[[JQFQIS�
JR�YHQ�WJQIKJM�HQIOM�IEF��H[KFTF��JHKI�MGVS�NJLQ�G�WMFGK�SIGQNGKN�JR�
KFUOFLX�GMJQY�LOIE�KHMFS�RJK�FjWF[IOJQS!�>=���EF�[KFNOWIGZOMOIV�JR�WMFGKMV�
GKIOWHMGIFN� SIGQNGKNS� GQN� FjWF[IOJQS� FQWJHKGYFS� ZFnFK� MGL�NKGeOQY�
GQN�NOSWJHKGYFS�RKOUJMJHS�MOIOYGIOJQ!�>����QRJKIHQGIFMVX�GeFK�McDonaldX�
MGLTGPFKS�GQN�MOIOYGQIS�GKF�LOIEJHI�MFe�GQN�KOYEI�MOTOIS�GS�IEFV�MJJP�
NJLQ�KGQYF�GQN�ZFWJTF�RGTOMOGK�LOIE�IEF�QFLMV�OQWJK[JKGIFN��FWJQN�
�TFQNTFQI!���S�IEOS�
JIF�SHYYFSISX�G�RHQNGTFQIGM�FQHTFKGIFN�WJQ;
SIOIHIOJQGM�KOYEI�NFSFKUFS�IEF�HITJSI�[KJIFWIOJQX�LEOWE�IEF�KOYEI�IJ�PFF[�
GQN�ZFGK�GKTS�LOMM�WFKIGOQMV�QFFN�GS�MOIOYGQIS�IGPF�GOT�GI�IEF��FWJQN�
�TFQNTFQI�NHKOQY�IEOS�RJY�JR�HQWFKIGOQIV!170

�>>D�See��HQNX�supra�QJIF���=X�GI��36:�gNOSWHSSOQY�FGKMV�MGLS�IEGI�JQMV�KFSIKOWIFN�WJQUOWIFN�WKOTOQGMS�
RKJT�[JSSFSSOQY�G�YHQ outside�JR�IEF�EJTFh!���J�ZF�IKHF�IJ�IEF�[KJ[JSOIOJQ�IEGI�FjWF[IOJQS�IJ�IEF�
�FWJQN��TFQNTFQI�THSI�ZF�NFF[MV�KJJIFN�OQ�JHK�QGIOJQ2S�EOSIJKVX�WHKKFQI�MGLS�KFSIKOWIOQY�RFMJQS�
RKJT�YHQ�[JSSFSSOJQ�JHIKOYEI�LJHMN�EGUF�IJ�ZF�SIKHWP�NJLQ!����WJT[MFIF�GQGMVSOS�JR�G�MGL�LJHMN�
KFoHOKF�G�WJHKI�IJ�NFIFKTOQF�OR�G�MGL�OS�UGMON�HQNFK�IEF�SIKOWI�SWKHIOQV�IFSIX�QJI�SJMFMV�OR�OI�OS�ANFF[MV�
KJJIFN!B����WJT[MFIF�ZGQ�JQ�RFMJQS�RKJT�[JSSFSSOQY�G�_KFGKT�TGV�UFKV�LFMM�[GSS�SHWE�SWKHIOQVp�
SHWE�NFWOSOJQ�LJHMN�ZF�MFe�IJ�IEF�WJHKIS!��See generallyX��NGKGQN��JQSIKHWIJKSX�	QW!�U!��FQGX�6�6�
�!�!��++X��3:�g���6h�goHJIOQY��HMMOMJUF�U!��MHI\QOWPX�55=��!�!�55=X�6���g��=+hh�gA�OQGMMVX�LF�LOSE�IJ�
NOS[FM�IEF�QJIOJQ�IEGI�SIKOWI�SWKHIOQV�OS�qSIKOWI�OQ�IEFJKVX�ZHI�RGIGM�OQ�RGWI!2Bh!
�>:D�See�,5�
�>=D�See��W
JQGMN�U!��OIV�JR��EOWGYJX��3+��!��I!�3+�+X�3��6� g�+�+h� g�IFUFQSX� �!X�NOSSFQIOQYh� gA]�^
JNGV2S� NFWOSOJQ� OQUOIFS� GQN� GUGMGQWEF� JR� MOIOYGIOJQ� IEGI� WJHMN�TOKF� IEF� RFNFKGM� WJHKIS� OQ� _QF;
YKGOQFN�NFIFKTOQGIOJQS�GZJHI�LEOWE�SIGIF�GQN�MJWGM�KFYHMGIOJQS�WJT[JKI�LOIE�IEF��)**)+�KOYEI`
IEF�[KFWOSF�WJQIJHKS�JR�LEOWE�GKF�RGK�RKJT�[FMMHWON`HQNFK�G�SIGQNGKN�JR�KFUOFL�LF�EGUF�QJI�FUFQ�
FSIGZMOSEFN!Bh!
�>�D�See��!��GQNGMM��FMSJX��VT[JSOHTX��.4;54+5-	/0	H)
,)O	�;5)+	�:)	I}14*	(+/.)�.,/;	�*41-)	4;5	
H)*4.)5	�/;-.,.1.,/;4*	�/�.+,;)-	(+/.)�.,;@	
;5,
,514*	H,@:.-9	�:)	W<4-)	(*1-	�,{X	�/5)*	4;5	�/5)+;	
Supreme Court PracticeX� 5��!���!� �!��$% &!��! ��6X� �3>� g�++�h� gGKYHOQY� IEGI� IEF��H[KFTF��JHKI2S�
YJGMS�OQ�NFUFMJ[OQY�SIGQNGKNS�JR�KFUOFL�SEJHMN�ZF�rFjOZOMOIV�GQN�[KFNOWIGZOMOIV�OQ�IEF�MGLhp�see 
also��OWEGM��!��FKKVX��VT[JSOHTX�I}14*	(+/.)�.,/;>	K15,�,4*	��.,
,-2>	4;5	.:)	
;.)**)�.14*	�@);54	�0	
�/;-.,.1.,/;4*	�:)/+?9	H)~)�.,/;-	/;>	4;5	<)?/;5>	�MVMFK�U!�
JFX�55��!��"&&!��!���<!�3��X�33��g��=3h�
gGKYHOQY� IEGI� IEF� ONFGMS� JR� SIGQNGKNS� JR� KFUOFL� SEJHMN� ZF� ASOT[MOWOIV� GQN� [KFNOWIGZOMOIV� OQ�
WJQSIOIHIOJQGM�NFWOSOJQ�TGPOQYBh!���
170D��))>	)�@�X	�4+?*4;5	�,@:	�/1+.	�)4+-	�.4.)	�1;	�4O	�+@12);.-X��SSJWOGIFN��KFSSX��WI!�:X��+�+X�
En[�vvLLL!LIJ[!WJTvtQONw�6|SONw�+:3++3� gKF[JKIOQY� IEGI� G� �GKVMGQN� KFSONFQI� WEGMMFQYFN�
�GKVMGQN2S� YHQ;WJQIKJM� MGL� KFSIKOWIOQY� IEF� KOYEI� IJ� WGKKV� YHQ� OQ� [HZMOWhp� �JYGQ� �!� �GKUFKX�
�133/�=	 �));	 �:4**);@)-	 �)5)+4*	 �1;	 �4OX� �HZZJWPJQMOQF!WJTX� �F[!� �5X� �+�+X� GUGOMGZMF� GI�En[�vv
MHZZJWPJQMOQF!WJTvMJWGM;QFLSv�+�+;+�;�5vMHZZJWP;IFFQ;WEGMMFQYFS;RFNFKGM;YHQ;MGL� gKF[JKIOQY�
JQ� �GTFS��!�
2�KH\2S�WEGMMFQYF� IJ�G� RFNFKGM�YHQ� MGL�IEGI�[KJEOZOIS� SGMF�JR�_KFGKTS� IJ�[FKSJQS�
HQNFK�ILFQIV�VFGKS�JR�GYFhp�
HGG��MNOFZ�GQN�
GEMFFQ��MGQIJQX�(*4,;.,8-	�,2	./	�://.	�/O;	�1;	
OrdinanceX� �,"!� �'"C!X� �HMV� :X� �+�+X� En[�vvGKIOWMFS!WEOWGYJIKOZHQF!WJTv�+�+;+:;+:vQFLSvWI;TFI;
WEOWGYJ;YHQ;MGLSHOI;+:+=;�+�++:+:y�yYHQ;JKNOQGQWF;WEOWGYJ;TFKWGQIOMF;FjWEGQYF;IFGWEOQY;
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