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THE PRISON RAPE ELIMINATION ACT:

IMPLEMENTATION AND UNRESOLVED ISSUES

Brenda V. Smith”

In September 2003, the United States Congress unani-
mously passed the Prison Rape Elimination Act (PREA).I The
Act was the culmination of a collaborative effort between
human rights, faith-based, and prison rape advocacy.? The aim
of the Act is to create “zero tolerance” for prison rape3 by using
a variety of tools or mechanisms including data collection;*
grants to the states;> technical assistance to the states to
improve their practices;® research;’ the development of nation-
al standards;® and the diminution of federal criminal justice
assistance to states who fail to comply with the standards.® This
article aims to provide a brief background of the Act and the
important political forces that shaped its passing, the current
status on implementation of the Act, including progress made
with each of the tools, and a prediction about issues that will
arise in the enactment and implementation of the standards
required by PREA.

Genesis of the Act

While prison rape has been an abiding feature of U.S.
prisons almost since their inception, !0 the event that contributed
most to the passage of the Prison Rape Elimination Act was the
2001 publication of No Escape: Male Prisoner Rape by Human
Rights Watch (HRW). Though HRW had published several
reports on sexual violence in U.S. prisons dating back to its ini-
tial report on the rape of female prisoners, A/l too Familiar:
Sexual Abuse of Women in U.S. State Prisons, in 1996,11 there
was little traction in Congress to pass legislation aimed at end-
ing sexual violence in custody. In fact, an early effort to pass
legislation introduced by Congressman John Conyers, Jr. (D.
MI) to create a registry of staff involved in sexual abuse of
inmates in custody failed to garner enough support even for
consideration.!2 The legislation, “The Custodial Sexual Abuse
Act of 1998,” was stripped from the reauthorization bill for the
“Violence Against Women Act” and was never reintroduced.!3

How is it then that a mere five years later, legislation
passed which included provisions aimed at ending all sexual
violence including sexual abuse of inmates by staff? Three
important events created the conditions for passage of the Act:
(1) the increase in persons under custodial supervision, in par-
ticular, white men;!4 (2) a focus on male-on-male prison rape as
opposed to sexual abuse of women in custody; (3) and the con-
cern among conservatives about the ramifications of sexual vio-
lence in custody.!s

First, a little known fact about the increase of persons
in custody over the past twenty years, is that an increasing num-
ber of white men are being imprisoned as well.16 From 2000 to
2006, the number of white men in custody has increased from
398,000 to 478,000, an eighty-three percent increase.!” The
perception is that those men are first time offenders who are
vulnerable to physical and sexual abuse in custody.
Additionally, the disproportionate number of men of color in
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custody has fed another perception that white offenders will be
sexually assaulted by men of color, predominantly African
American men. That perception was very evident in testimony
before Congress in support of the Prison Rape Elimination
Act18 and is supported by research data which suggests that the
male victims of sexual violence in prison are often white and
that the perpetrators are African American.!®

However, there are several reasons to view this data
cautiously. First, there is significant underreporting of all sex-
ual offenses, in general.20 Second, this reluctance to report is
magnified by cultural norms in African American communities
about masculinity, which often prohibit African American
inmates from admitting that they were victimized in custody by
other male inmates. Third, people of color, especially men of
color are disproportionately imprisoned?! — one in thirty-three
African American men is under custodial supervision, and one
in seventy-nine Hispanic men is under custodial supervision.22
In many large jurisdictions, white men make up a very small
percentage of those in custody.?3 In a correctional environment,
anyone who is different — racially, physically, or appearance —
is vulnerable. Thus white men, who are in the minority, may be
vulnerable, as would any minority in any prison system.24
Finally, reporting sexual victimization in custody often exposes
victims to additional victimization and retaliation.25

A second factor that contributed to the passage of the
Act is frankly that sexual victimization of women in our socie-
ty is entrenched. While society takes as a given that women
will be victimized both in the free world and in custody, the
image of male rape was much more disturbing to members of
Congress. In fact, the initial version of PREA only sought to
address male prison rape.2¢ In the initial congressional hearing,
most of the survivors were male.2” One of the significant cri-
tiques of the initial legislation was its failure to include sexual
violence against women in custody, which was more likely to
be staff initiated.28 In its second iteration, PREA included staff
sexual misconduct against inmates, but continued to focus
heavily on male-on-male inmate rape.2° Thus, it seemed that the
unacceptability or perceived greater harm attached to male rape
was a significant factor in the passage of PREA.

The fear of male prisoner rape had its genesis in
several factors. Certainly, one was the increase in the
number of high profile white criminals sentenced to prison
for their crimes.3® One of the explicit fears was that these
individuals with little experience of the justice system
would be sentenced to prison and victimized sexually and
financially by more criminally sophisticated inmates.3!
There were also significant concerns about homosexual
sex — a key issue for conservative constituencies — and the
spread of AIDS to “innocent” defendants.32 In particular,
Prison Fellowship Ministries, The Hudson Institute, and
other Christian organizations were visible proponents of
PREA and testified about these issues.33 Thus, the act
passed because while it sought to remedy a serious domes-
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tic human rights problem, it also garnered the support of con-
servatives who could frame PREA to their constituencies as
advancing interests that were core to their political ideology and
politically salient for the Republican-dominated Congress.

Human rights organizations like HRW and Stop
Prisoner Rape (SPR) were critical in defining the contours of
PREA .34 Essentially, they made political and strategic conces-
sions, such as explicitly providing that PREA does “not create a
private right of action”35 and “protects the Eighth Amendment
rights of prisoners” in order to secure PREA’s passage.”3¢
These concessions neutralized concerns raised by powerful
unions and the corrections community in response to the earli-
er Custodial Sexual Abuse Act of 199837 - that the legislation
would create a new avenue for prisoner litigation, resulting in
damage awards and attorneys’ fees. In fact, correctional actors
like the American Correctional Association and the Association
of State Correctional Administrators were caught unaware by
the passage of PREA and came in at the end of

lence in state, local, and federal custodial facilities. The simple
requirement of data collection has created important changes
that have the potential to reduce sexual violence in custody.
First, BJS had to develop common definitions of sexual vio-
lence in custody.* Prior to enactment of PREA, there was
tremendous variation in definitions between and within states
about what constituted sexual violence against inmates.4>
Many states had no policies that articulated prohibited sexual
contact between staff and inmates and between inmates and
other inmates.4¢ Still others only defined sexual intercourse as
sexual violence,*’ failing to recognize that other behaviors such
as verbal sexual harassment, voyeurism, fondling, oral and anal
sex, and forcing inmates to masturbate or have sex with other
inmates was also sexual violence. In part, this failure to identi-
fy these behaviors as prohibited was based in lack of knowledge
about sexual behavior in general and about lack of knowledge
of sexual behavior in custodial settings, in particular.

In order to create a data collection instru-

the process to ameliorate the impacts of PREA
by testifying in support of grants to assist states
and agencies to meet PREA’s requirements.38
Finally, PREA’s initial proponents did
not involve established advocates and litigators
who had primarily litigated and worked on
issues of sexual abuse of women in custody.3?

At base, however, PREA
established a set of tools —
data collection, research,

training, technical assis-

tance, grants, and stan-

ment, BJS had to collaborate with a different set
of players, in particular the Centers for Disease
Control (CDC).48 This collaboration created a
less security focused instrument and one that
seemed much more public health focused. At
the same time, these collaborations emboldened
the CDC to combine its work on HIV and AIDS

Indeed, the HRW report that generated initial  Jards — to prevent, reduce, and sexual violence to draw important connec-

action on the litigation made little reference to
the earlier report authored by the Women’s
Rights Division of HRW.40  This failure to
address staff sexual abuse of inmates, which

and sanction sexual vio-
lence in custody.

tions about prison as a vector for contracting
HIV and AIDS.4% This was a particularly impor-
tant connection given new theories that one of
the reasons for the increasing rates of HIV infec-

disproportionately affects women in custody,

delayed initial passage of PREA. At the end of the day, howev-
er, PREA passed unanimously in both houses of Congress. In
this way, regardless of the underlying political and strategic rea-
sons behind its passage, PREA signaled an important shift
toward more humane treatment of persons in custody.4!

Current Status of Implementation of PREA

PREA is an ambitious piece of legislation which fun-
damentally seeks to prohibit sexual violence in all custodial cor-
rectional settings — juvenile, adult, community corrections, and
immigration — whether operated by the federal, state, or local
government. At base, however, it established a set of tools —
data collection, research, training, technical assistance, grants,
and standards — to prevent, reduce, and sanction sexual violence
in custody. In the event that these measures did not work,
PREA leaves open the option of denying five percent of feder-
al criminal justice assistance to states and agencies that do not
meet the federal standards.42

Data Collection

One of the major features of PREA is the requirement
of data collection. While seemingly uncontroversial, this is a
very important tool for behavior change - whenever individuals
or agencies collect data it changes behavior.43 In this instance,
Section four of PREA requires the Bureau of Justice Statistics
(BJS) to collect statistics on the incidence of prison sexual vio-
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tion in communities of color was a result of men
of color who had been formerly imprisoned and contracted
HIV/AIDS while engaged in unprotected voluntary or forced
sex while incarcerated.50

The data collection has had a clear impact on the cor-
rections community — both adult and juvenile. In structuring
the data collection, BJS chose a three-pronged strategy: (1) cre-
ating a baseline by doing an administrative records data collec-
tion of sexual violence reported by correctional authorities; (2)
collecting information directly from inmates; and (3) looking
for independent indicators of sexual violence from medical and
other records.>! Thus far, BJS has deployed the first two strate-
gies with some success.

The first baseline survey, "Sexual Violence Reported
by Correctional Authorities," was completed in July 2005.52
This publication analyzed the incidents of sexual violence in
calendar year 2004 that correctional officials reported knowing.
This initial survey included data on both adult and juvenile
facilities. The comparisons were stark and in many ways sur-
prising. This survey made clear that juvenile agencies reported
much higher rates of sexual violence—both staff sexual mis-
conduct and youth-on-youth sexual abuse, three and seven
times higher respectively—than adult facilities. This is due in
large part to mandatory reporting statutes that require juvenile
agencies to report all incidents of physical or sexual abuse and
the continued oversight of outside agencies and actors in the
juvenile justice system.53

In the initial study, adult facilities had exceedingly low
rates of sexual violence—both inmate-on-inmate and staff sexual
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misconduct or violence in an entire year.>> Several of the states
reporting no complaints or low complaints were involved in
ongoing public investigations of sexual violence in their facili-
ties.5¢ Other important findings included the high rates of sex-
ual violence committed by female staff, both with regard to
male inmates and with regard to youth of any gender. The
report found that the most likely perpetrator of sexual violence
in state prisons was a female staff member.>’ Certainly this is
reasonable given that 93.1% of persons in custody are male.58
It was surprising nonetheless. The study found that women
were more likely to be victimized in jail than in prison and that
girls were at higher risk for sexual violence than boys in cus-
tody.>?

In 2007, the study was repeated but changed to include
acts of sexual contact that “appeared to be willing.” The study
found that agencies characterized the large majority of staff on
inmate sexual abuse as “consensual” notwithstanding both poli-
cies and laws, which prohibit the conduct and in many instances
specifically provide that inmates cannot “consent” to sex with
staff.00 Finally, the study found that fifty-five percent of staff
sexual misconduct and forty-five percent of inmate-on-inmate
sexual abuse complaints that correctional authorities received
were closed as unsubstantiated, meaning that agencies could
neither prove nor disprove that the conduct occurred—a meas-
ure of the efficacy of institutional investigations.°!

In the fall of 2007, BJS published the findings of its
first inmate survey. Not surprisingly, the sexual violence
reported by inmates was much higher than that reported by cor-
rectional authorities. Inmates reported sexual violence rates of
4.5% per 1,000 inmates®? compared to 2.91% reported by cor-
rectional authorities for 2006.93 The survey was consistent with
the report of the correctional authorities in several important
respects. In both reports, the ratio of staff sexual misconduct
and inmate-on-inmate sexual violence was approximately the
same, the rates of sexual and non-sexual staff misconduct was
nearly identical, and overall federal facilities had the lowest
reported rates of sexual violence.4 While it is not possible to
directly compare the correctional authority survey and the
inmate survey,® it is important to note correctional authorities
reported 6,528 cases of sexual violence in 2006, whereas one
year later, in 2007, inmates reported 189,400 cases.

Based on the inmate survey, BJS was able to analyze
facility level data.®¢ BJS used both sets of reports to create a list
of facilities with the three highest and two lowest rates of sexu-
al violence. These facilities were required by statute to appear
before a review panel created by PREA®7 to explain their inci-
dent rates.® The selected facilities included state adult correc-
tional facilities from Nebraska, Indiana, Florida, Texas, and
California Departments of Corrections and the Federal Bureau
of Prisons.®® While some facilities admitted that they had seri-
ous issues with sexual violence in custody, several argued that
their high numbers reflected improved grievance and investiga-
tive processes. Interestingly, states with the lowest numbers
made the same claims and pointed to leadership and healthy
institutional culture as preventive features.
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Research

Thus far, reactions to funded research about sexual
violence in custody have been mixed. While much research has
been funded by the National Institute of Justice (NIJ) and the
Bureau of Justice Assistance (BJA), little has been completed.
For example, NIJ funded eight research projects including
research on: policies and practices in male and female prison
facilities; assessment tools and instruments and descriptive
analysis of characteristics of perpetrators and victims; prison
perceptions of sexual violence; classification and risk assess-
ment for vulnerability and predation; impact of victimization;
sexual violence in the context of other violent acts in female
facilities and jails; jails and their design, safety and security as
they implement interventions to sexual violence; and promising
practices in juvenile institutions and jails. Once completed, this
research has the potential to identify risk factors for both vul-
nerability and propensity to commit sexual violence. It also has
the potential to identify effective strategies to prevent, reduce
and respond to sexual violence—for both victims and staff and
inmate perpetrators. Thus far, only one project by Mark
Fleischer has been completed and disseminated and even that
report has received significant critique as being inaccurate,
methodologically flawed and unhelpful.70

Training and Technical Assistance

One area where there has been tremendous progress
has been in training and providing technical assistance to the
states to address sexual violence in custody. Under Section five
of PREA, NIC received funding to administer a national clear-
inghouse on sexual violence in custody and to provide training
and technical assistance to the field.”! NIC was well situated to
accomplish this given its decade long work to address staff sex-
ual abuse of inmates, prior to the enactment of PREA. In
accomplishing its mandate, NIC awarded two cooperative
agreements—one to American University, Washington College
of Law, which it had funded since 2000 for its work on staff
sexual abuse of persons in custody, and another to the Moss
Group, led by Anadora Moss, a former NIC employee and long-
time correctional leader in the area of sexual violence against
women in custody. To date, the projects have collaborated to
provide training or technical assistance, and often both, to every
state, the District of Columbia, Puerto Rico, Guam, and facili-
ties in Indian country.”? Additionally, the projects have pro-
duced research, reports, curricula, web chats, videoconferences,
and training films that have provided valuable resources for all
of the various institutional actors involved in implementing
PREA.73

Grants to the States

Another important feature of PREA, strongly advocated by
correctional authorities, was the authorization of funds to assist states
to meet the PREA requirements.” PREA authorized $60MM in
funds to the states; Congress appropriated $40MM. Thus far, BJA
has made approximately fifty grants to thirty-three different states and
several additional grants for research, technical assistance and the
development of training in key areas. States have used the grants
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to provide training for staff and offenders,”> improve or create
investigative structures,’® develop data collection capacities,”’
enhance security by installing cameras or identifying institu-
tional vulnerabilities,’8develop classification and housing
options for victims and perpetrators,’enhance medical and
mental health treatment for victims,80 community reintegration
and services for victims and perpetrators,8! and hiring staff to
implement PREA.82 These grants have been extremely helpful
to corrections agencies and have both improved practice and
created buy-in among agencies for implementing PREA. There
has been significant critique, however, about poor coordination
of the grants, the lack of readily available information about
who has received grants and the aims and outcomes of the
grants, and the lack of funding to Native American communi-
ties, jails, juvenile agencies and local governments.

In addition to grants to states, BJA has also funded

citizens and advocacy groups.

Currently, the Commission plans to publish draft stan-
dards for public comment in June 2008 and to end its work in
June 2009.87 The Commission will hold hearings in order to
solicit public comment in June 2008. After the standards are
finalized, the Commission will transmit them to the Attorney
General of the United States, who will issue a final rule within
a year of receiving the standards.88 During that year, there will
be another opportunity for public comment. Ninety days after
the publication of the final standards by the Attorney General,
they will be immediately applicable to the Federal Bureau of
Prisons.89

The Commission anticipates significant comment and
some opposition from the correctional and advocacy communi-
ties, particularly with regard to standards on supervision, train-
ing, oversight and discipline. The reality is that

several research and service delivery projects.
For example, BJA provided funds to: the
American Probation and Parole Association to
develop a community corrections guide for
compliance with PREA and develop PREA-
related products for tribal jurisdictions; the
American Prosecutor Research Institute to com-
plete a publication on prosecuting sexual vio-
lence in institutional settings; Community
Resource for Justice to develop a guidebook on
residential community corrections; and the
Center for Innovative Public Policy to develop
curricula and technical assistance for law

One of the most concrete
aims of PREA is the publi-
cation of a report on the
causes and consequences of significant contribution to eliminating sexual
prison sexual violence and
the development of national
standards for the preven-
tion, investigation and
prosecution of prison rape.

the standards will be perceived as going too far
or not far enough, depending on the goals of the
critic. However, the development of even these
initial standards is an important first step and

violence in custody.

Important Unresolved
Issues Raised by PREA

Thus far the enactment and implementation of

enforcement and jails.
The Development of National Standards

One of the most concrete aims of PREA is the publica-
tion of a report on the causes and consequences of prison sexu-
al violence and the development of national standards for the
prevention, investigation and prosecution of prison rape.
Section 7 creates the National Prison Rape Elimination
Commission. The Commission, appointed by the President of
the United States and the House and Senate leadership of both
parties, has held hearings®3 and has begun the process of writ-
ing both its report and the national standards.84 The draft report
and standards will cover a range of topics including leadership
and accountability, prevention, training, reporting, data collec-
tion, discipline, investigations, medical and mental health serv-
ices and prosecution.85 Initially, the standards were to be final
by July 2006.86  However, delays in appointing the
Commission, securing appropriate resources and staff for the
Commission’s work, and the delay in the publication of surveys
and research by other federal actors such as BJS and N1J, have
delayed the development and publication of the standards. For
example, BJS has not published any data on the prevalence of
sexual violence in youth facilities since 2005, nor has it done
any data collection on facilities run by community corrections
agencies. This lack of data collections means that these agen-
cies are less ready to implement the national standards because
they have not had to examine the issues of sexual violence in
response to BJS data collection or ensuing oversight by media,

PREA have raised important issues which may
or may not be resolved with the enactment of the standards.%0
While this article does not permit the space to identify and ana-
lyze each of those issues, I will “flag” a number of important
unresolved issues. For example:

1. Has the Prison Litigation Reform Act (PLRA)%!
created a situation where serious problems remain
concealed until they are too serious to deal with
except through litigation?

2. Should claims of sexual violence be exempt from
the exhaustion and physical injury requirements
of PLRA?

3. Are fundamental challenges and changes to the
institutional culture of prisons the best ways to
address sexual violence?

4.  How do we address the racial and gender impli-
cations of sexual violence in custody?

5. Can prisoners be victims too? If so, should we
revisit the ban on the use of VAWA and VOCA92
funding for persons in custody to address the
needs of victimized men and women in custody?93

6. Should we prosecute women staff who abuse
female and male inmates to the same degree and
with the same vigor that we do with male staff or
are women, regardless of their status as inmate or
staff, always less powerful in sexual interactions
in custodial settings?94

7. What are the legal and other implications of cre-
ating registries for those involved in sexual vio-
lence in custody, even in the absence of a crimi-
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nal conviction?

8.  What is a permissible continuum of sexual behav-
ior in institutional settings?> Can there be con-
sensual sex between inmates; can there be con-
sensual sex between staff and inmates?96

9. Should the loss of sexual autonomy be a neces-
sary corollary of imprisonment?97

10. Could conjugal and family visiting programs like
those established in other countries help prevent
sexual violence in custody?98

11. Given that we now know that prisoners engage
both voluntarily and involuntarily in high-risk
behaviors that affect the communities they return
to, should we invest in preventive measures such
as condom distribution in prisons?%

12. Are credible grievance systems that have assur-
ances of confidentiality and protection from retal-
iation sufficient to inform prison administrators of
problems or is resorting to external accountability
systems—inspector generals, ombudsmen, over-
sight committees—the most effective way to
intervene in institutional abuse issues?

These are all questions that are being debated and are trying to
be resolved in some fashion during this process of implement-
ing PREA. The discourse, resolution or tabling of these issues
has the potential to both advance and retrench the legal and
societal response to sexual violence in custody.

Conclusion

The enactment of the Prison Rape Elimination Act has
already affected correctional and societal responses to sexual
violence in custodial settings. The data collection has created
important visibility for the issue and spurred media, advocacy
and governmental oversight over agency responses to sexual
violence in custody. The training and technical assistance
efforts by NIC and BJA have increased the capacity of agencies
to respond appropriately to sexual violence in custody. Federal
grants have also seeded important state efforts to prevent sexu-
al violence and improve agencies’ response to sexual violence
complaints and victims of sexual violence in custody. Pending
research also has the potential to identify risk factors for vulner-
ability and propensity for sexual violence in custody. This
research may engender the development of new tools to prevent
sexual predation. It may also illuminate a more complete cata-
log of sexual behavior in institutional setting and identify mod-
ification to policies—conjugal and family visiting, abuse pre-
vention, survivor services, and HIV/AIDS education—that may
more accurately define and address sexual behavior in institu-
tional settings.

Finally, the standards have the potential to create a
floor for appropriate and constitutional responses to sexual vio-
lence in custody, leaving jurisdictions free to provide greater
services and protection. These standards will make our domes-
tic policies more congruent with international norms and
treaties.!00 Perhaps most importantly, credible implementation
of the act will send the message to prisoners, families and soci-
ety that sexual predation of any kind is neither a collateral con-
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sequence!0! nor part of the penalty!02 of imprisonment.
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