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A SOCIAL MOVEMENT HISTORY OF TITLE VII DISPARATE
IMPACT ANALYSIS

Susan D. Carlé
Abstract

This Article examines the history of Title VII diggate impact law in
light of the policy and potential constitutionalegtions the Court’s recent
decision inRicci v. DeStefanmises. My analysis shows that, contrary to
popular assumptions, disparate impact doctrinengaa last-minute, ill-
conceived invention of the EEOC following Title ¥ passage. Instead, it
arose out of a moderate, experimentalist reguldtadjtion that sought to
use laws to motivate employers to reform employrpesattices that posed
structural bars to employment opportunities foradaninorities, regardless
of invidious intent. Non-lawyer activists withingliNational Urban League
first pioneered these experimentalist regulataatsgies at the state level.
They then passed them on to the EEOC for use iedhg years of its
existence, backed by the potential litigation thpzsed by the NAACP.

This Article argues that a closer look at the ovsgof disparate impact
law should change the assessments of participantsllcsides of the
current debate about the future of this doctringhRritics ofRicci and
disparate impact law should realize that this dioetcan do important
legal work even ifRicci creates a new defense for employers who
undertake good faith efforts to comply with disparempact standards.
Those who question the doctrine’s constitutionaditpuld recognize its
legitimacy as a “soft” regulatory approach that tead to an appropriate
balancing of pro-employer concerns about presefuginess discretion
and enhancing business rationality with the cights movement’s central
concerns about identifying and dismantling inteatrnal but historically
laden sources of unnecessary structural exclusion.

. INTRODUCTION: THE CURRENTCRISISFACING
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[. INTRODUCTION: THE CURRENT CRISISFACING DISPARATE
IMPACT DOCTRINE

In its recent decision iRicci v. DeStefanba five-to-four majority of
the U.S. Supreme Court held that the City of Neweétia Connecticut
(City), violated Title VII of the Civil Rights Actof 1964 when it
administered a written exam to the City's firefiglg to determine
eligibility rankings for promotion but then decidedt to certify the exam
scores because they resulted in a severe “disparpéet” on the basis of
race® The underlying facts were socially and politicaiymplex: The City
had hired professional test developers to desjggnail-and-paper exam
for promotions to the positions of fire captain dieditenant, and these

1. 129 S. Ct. 2658 (2009).

2. Civil Rights Act of 1964, Title VII, Pub. L. N&8-352, §§ 701-716, 78 Stat. 253, 253—
66 (codified as amended at 42 U.S.C. §§ 2000e—200(2006)).
3. For background on disparate impact doctrinejrdea Part Il.
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experts had undertaken extensive efforts to develoften questions
relevant to the job at issd@espite these efforts to design a valid test, the
City discovered after giving the exam that the rardering of candidates
produced by its scores would have resulted in armads white
promotions’ “After public hearings, the City’s Civil Service &l
deadlocked by tie vote and thus failed to certiyéxam resulfSEighteen
of the top scoring candidates, including Frank Riaovhite firefighter
who suffered from dyslexia and had gone to conalilerexpense and
effort to hire readers in order to study for thsttesued the City. Their
novel case theory alleged that the City had vidlalgtle VII by
consid7ering race in deciding not to make promotioased on the exam
results.

Both the district court and Second Circuit rejec¢teiplaintiffs’ theory,
but the Court held that the City should not havesed to certify the test
results absent a “strong basis in evidence fo€iheto conclude it would
face disparate-impact liability"The Court further concluded on the
limited summary judgment record before it that sacmowing could not
be made and took the unusual step of entering jedgim favor of the
plaintiffs on this factually disputed, incompletzord?

Many aspects of the Court’s decisiorRitcidisappointed civil rights
supporters. Some critics argued that the Courtldhitave remanded the
case for further factual findings on the test’sdi, and others noted that
many fire departments have abandoned the use edm#paper tests to
select employees for leadership positions becalisequalities most
important to successful performance in such jolsh s good judgment
and the ability to remain calm under pressurebateer evaluated through
assessment centers where candidates’ performancesimulated
emergency situations can be obser¥till others expressed concern that
Ricci may signal the end of disparate impact analysialloyving a new
“burden to third parties” defense through which &yers can easily
defeat disparate impact challengés.

Most troubling for supporters of disparate impaet lvere the hints in
Ricci of possible constitutional trouble ahead for digpa impact

Ricci, 129 S. Ct. at 2665—66.
Id. at 2666.
Id. at 2671.
Id. at 2667, 2671.
Id. at 2677.
9. Id. at 2681.

10. See, e.gLani Guinier & Susan Sturm, Op-Edrial by FirefightersN.Y. TiMES, July
11, 2009, at Al%vailable atvww.nytimes.com/2009/07/11opinionl1guinier.htmigetving that
pen and paper tests are not good predictors afgatéormance in emergency services jobs).

11. Joseph A. Seiner & Benjamin N. GutmBAoesRicci Herald a New Disparate Impact?
90 B.U.L. Rev. 2181 (2010). Excellent discussions of the issaisgd byRicciinclude Cheryl I.
Harris & Kimberly West-FaulconReadingRicci: White(ning) Discrimination, Race-ing Test
Fairnesg(UCLA Sch. of Law. Pub. Law & Legal Theory Res. BajNo. 09-30, 2009available at
http://ssrn.com/abstract=1507344.

O N g A
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analysis. Although Justice Anthony Kennedy, writflog the majority,
took pains to point out that “we need not reach dhestion whether
respondents’ actions may have violated the EquateBtion Clause®
Justice Antonin Scalia, in his concurrence, exatbito such restraint in
explaining the ticking time bomb issue Kennedy'snam narrowly
avoided detonating. Justice Scalia observed teaturt’'s “resolution of
this dispute merely postpones the evil day on wthieiCourt will have to
confront the question: Whether, or to what exterd,the disparate-impact
provisions of Title VII . . . consistent with theo@stitution’s guarantee of
equal protection?®

The Court’s judgment iRiccioccurred in a climate in which a number
of legal scholars have begun to question the coativiability of disparate
impact doctrine. In pointing out the doctrine’s maitability to
constitutional challenge, Justice Scalia citeccamelaw review article by
Professor Richard Primd$.Other scholars have argued that Title VII's
core mandate prohibits intentional discriminatiart bot practices that
produce disparate racial effeétProfessor Michael Selmi, for example,
notes that plaintiffs in Title VII disparate impacases rarely succeed
today, and Professor Sam Bagenstos argues thas agmmerally have
difficulty handling the kinds of “structural” disenination claims involved
in disparate impact cas&sThese critiques have helped weaken the
perceived legitimacy of disparate impact doctrine.

Such critiques of disparate impact doctrine oftdp, reither implicitly
or more overtly, on a commonly held assumption tir@iEEOC invented
disparate impact after passage of Title VIl asralof last-minute, ill-
conceived afterthought to support its case theoBriggs v. Duke Power
Co.'” Even though questions concerning Congress’s imtightrespect to

12. Ricci, 129 S. Ct. at 2664—65.

13. Id. at 2681-82 (Scalia, J., concurring).

14. Id. (citing Richard A. Primugsqual Protection and Disparate Impact: Round Thfee?
HARv. L. REV. 493, 585-87 (2003) (questioning the constitutiagpalf disparate impact doctrine
but then concluding that it is constitutionally péssible in embodying an important “structural and
historical orientation” in this nation’s civil righ policy)).

15. See, e.gSamuel R. BagenstoBhe Structural Turn and the Limits of AntiDiscniraiion
Law, 94 CaL. L. Rev. 1, 4 (2006) (arguing that “[T]here is little reasto believe that a structural
approach to employment discrimination law will adty be successful.”); Michael Selri/as the
Disparate Impact Theory a Mistake®3 UCLAL. Rev. 701, 732—-45 (2006) (expressing reasons to
conclude that disparate impact theory was a “misak

16. Bagenstosupranote 15, at 3; Selmgupranote 15, at 753.

17. 401 U.S. 424 (1970) (prohibiting, despite exgpl’s lack of discriminatory intent, an
employment practice that operates to exclude aestisfass when the practice cannot be shown to
be related to job performance). For a sample ¢igoies of disparate impact, see, for example,
HuGH DAVIS GRAHAM, THE CIVIL RIGHTS ERA: ORIGINS AND DEVELOPMENT OFNATIONAL PoLICy,
1960-1972, at 249-50 (1990) (“[T]he agency was gmeg to defy Title VII's restrictions and
attempt to build a body of case law that wouldifydts focus on effects and its disregard of
intent.”); see alsoMichael Evan Gold, Grigggrolly: An Essay on the Theory, Problems, and
Origin of the Adverse Impact Definition of EmployBiscrimination and a Recommendation for
Reform 7 INDUs. REL. L.J. 429, 491-500 (1985) (arguing that Congress interhéyl to reach
intentional discrimination). Other scholars haviited Professor Hugh Davis Graham'’s thesis
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disparate impact doctrine technically became mdter aCongress
explicitly COdIerd theGriggs disparate impact test into the language of
Title VII'in 1991 doubts about the historical pedigree of dispanapact
doctrine linger in policy debates today.

In this Article, | take a new look at the histoticaigins of disparate
impact analysis. | show that the civil rights aigis who first pioneered
strategies to combat structural employment subatidin were based in the
National Urban League (NUL), and they sought towlat | will refer to
as “experimentalist” regulatory techniques to induce employers to
voluntarily scrutinize and revise traditional emypttent practices to open
more employment opportunities for racial minoritiesieed, at the earliest
stages of the NUL campaign to address structuk@lr&xclusion in
employment, activists did not rely on law at altdese the Court defined
private employment as a sphere largely outside rdaeh of legal
regulation. In 1945, when the State of New York the first
employment antidiscrimination law to reach the aravsectof® these civil
rights leaders and sympathetic state regulatorsmeed to rely heavily on
experimentalist approaches that viewed law as ansne& motivating
employers to engage in voluntary self-scrutiny aadision of their
employment practices to increase minority employino@portunities.

Somewhat surprisingly, the activists who pione¢hede broad-based
institutional reform efforts aimed against the stanal racial exclusion in
employment were not the movement’s radicals bull hebderate, pro-
business views. The movement’s more militant astsyi especially
lawyers from the NAACP, distrusted voluntarist s#gaes and wanted to
press for victories in court to prove that emplgyawntinued to engage in

about Congress’s inten§ee,e.g, PauL D. MORENO, FROM DIRECT ACTION TO AFFIRMATIVE
AcTION: FAIR EMPLOYMENT LAW AND PoLicy IN AMERICA 1933-1972, at 2 (1997) (tracing group
rights approaches to the 1930s); Neal E. Deviihg, Civil Rights Hydra89 McH. L. Rev. 1723,
1725, 1729-30 (1991) (critiquing Graham'’s thesid stmowing that group rights approaches were
well entrenched from the early days of the Kenreatiyinistration); George Ruthergldisparate
Impact Under Title VII: An Objective Theory of Disgination, 73 VA. L. Rev. 1297, 1344-45
(1987)(arguing that disparate impact was within Congresgent in Title VII).

18. The language fro@riggs was added to Title VII by the Civil Rights Act 891, Pub.

L. No. 102-166, § 105, 105 Stat. 1071, 1074 (cedifas amended in 42 U.S.C. § 2000e-
2(K)(1)(A)(i) (2006)), which rejected a Supreme @alecision that Congress viewed as unduly
restricting disparate impact analysiee infraPart Il.

19. On experimentalism generally, see, e.g., Mitt@ Dorf & Charles F. SabehA
Constitution of Democratic Experimentalis®8 GLum. L. Rev. 267, 267 (1998) (defining
democratic experimentalism as a form of governameehich “power is decentralized to enable
citizens and other actors to utilize their localowfedge to fit solutions to their individual
circumstances”); Charles F. Sabel & William H. SimDestabilization Rights: How Public Law
Litigation Succeedd.17 Hhrv. L. Rev. 1015, 1067 (2004) (developing an experimenteiksy of
how public impact litigation can and should work ppviding a background legal threat that
motivates the parties to negotiate solutions toglerinstitutional reform problems). On applying
experimentalist approaches to contemporary employmdescrimination problems, see Susan
Sturm,Second Generation Employment Discrimination: A Stmal Approach 101 GLum. L.
Rev. 458, 479-521 (2001).

20. 1945 N.Y. Laws 457-64.
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bad discriminatory acts. This dynamic betweenadiiign-centric militants
and more moderate structural or institution-widena advocates existed
both in the early years of New York’s Ives Quinnt &oforcement and in
the complementary enforcement efforts of the EEQGE€NMAACP in the
early years of Title VII enforcement.

On the basis of these findings, | conclude thaiatiste impact doctrine
today embodies a tension between experimentatisgntive-shaping
approaches to remedying employment subordinatimth@one hand, and
litigation-centric strategies aimed at proving wviial discrimination, on
the other. The current jurisprudential and schgfdrbuble” surrounding
disparate impact analysis arises from a failuragpreciate this as yet
unexplored tension within the social movement standerlying
disparate impact doctrine.

A new understanding of this history is particularyportant at this
juncture in light of the debate about disparateaotoctrine currently
taking place within the courts and among commergatélthough
historical analysis does not in itself prove theligy benefits or
constitutionality of disparate impact doctrine, dbes reveal new
considerations of importance to these questiottse ifloctrine’s origins lie
in experimentalist alternatives to heavily litigaticentric approaches to
discrimination law, then the views of all partiaipa in the debate about
the continued viability of disparate impact doatrinmay require
adjustment.

Part Il of this Article offers a short backgroungalission of the
contemporary policy debates about disparate impaatysis. Part i
sketches the social and legal conditions that eaulyrights activists faced
in formulating strategies to tackle structural eoyphent subordination.
Part IV examines how these social and legal cam@tboth constrained
and offered avenues of possibility for civil riglatstivism, and how that
activism in turn affected those conditions. Paandlyzes the implications
of my analysis, and Part VI offers a brief conatusibringing the history |
uncover back to the key issues presented in teenadith ofRicci.

Il. A BRIEFPRIMER ONDISPARATEIMPACT ANALYSIS

Title VIl of the Civil Rights Act of 1964 calls on employers to avoid
using employment practices that disproportionadedgdvantage persons
on the basis of race or other protected charatitarisnless the practice is
“job related for the position in question and cetent with business
necessity,* and no alternative practice with less adverseceffgists?>
The Court first approved disparate impact analysjaite readily and

21. Civil Rights Act of 1964, Title VII, Pub. L. 88-352, §8 701-716, 78 Stat. 253, 253—
66 (codified as amended at 42 U.S.C. §8 2000e—200(2006)).

22. 1d. § 2000e-2(k)(1)(A)().

23. 1d. § 20002-2(k)(1)(A)(ii).
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without analytic trouble—in its 1971 ca€eiggs v. Duke Power C3.It
continued to endorse this method of analysis irisd\subsequent cases
under Title VIF® and, qune recently, under the Age Discrimination
Employment Act® as well?” In 1989, the Rehnquist Court offered a
severely restrictive interpretation of disparatep{mt analysis iWards
Cove Packing Co. v. Aton?ﬁ but Congress quickly rejected it in the Civil
Rights Act of 199F° when it added statutory language to define the
burdens of proof under that thedfy.

Although the Civil Rights Act of 1991 rejected thestrictive
interpretation of disparate impact analysis offebgdWards Covethe
disparate impact test remains difficult for pldiisti This is a fact upon
which virtually all commentators agréeProving a disparate impact case
requires both sophisticated statistical analysshiaw dis arate effects and
identification of the precise practice causing éhefects>? It is today very
rare for plaintiffs other than highly sophisticatatt well-funded litigants,
such as the U.S. Department of Justice, to prevaler Title VIl on a
disparate impact theory. For this reason and becaitie VIl cases rarely
succeed in general disparate impact analysis is far from a robusta®u
of litigation victories today.

Even though plaintiffs rarely win disparate impeaases today, many

24. 401 U.S. 424, 424-31, 436 (1970) (disapprogngmployer’s use of a high school
diploma requirement and written tests that hadrarseracial disparate impact where the employer
had not evaluated whether these requirements weeasonable measure of job performance”).

25. Seege.g, Watson v. Forth Worth Bank Trust, 487 U.S. 9789-91 (1988) (holding that
disparate impact analysis can be used to challeobgctive decision-making processes that
produce significant racially disparate impact); étarle Paper Co. v. Moody, 422 U.S. 405, 427—
34 (1975) (applyingsriggsto disapprove an employer’s use of written testh w severe racial
disparate impact without considering whether tlsésteneasured job performance).

26. 29 U.S.C. §8 621-634 (2006).

27. SeeSmith v. City of Jackson, 544 U.S. 228, 239-4M&0

28. 490 U.S. 642, 658-59 (1989) (holding that mpleyer need only offer evidence of a
“business justification” for its challenged busisgsactice and that plaintiffs in disparate impact
cases have the burden of proof in rebutting thel@yeps proffered business justification).

29. Civil Rights Act of 1991, Pub. L. No. 102-1&% 105-106, 105 Stat. 1071, 1074-75.

30. See42 U.S.C. § 2000e-2(k) (2006).

31. See, e.qg.Elaine W. Shoberisparate Impact Theory in Employment Discriminatio
What's Griggs Still Good for? What not?42 BrRANDEIS L.J. 597, 597-98 (2004) (noting that
disparate impact cases “are difficult, if not imgibge, for private plaintiffs to undertake”); Selmi
supranote 15, at 734-43 (analyzing, with empirical asslythe difficulty of proving disparate
impact cases).

32. See Smith544 U.S. at 241 (holding that the plaintiffs éailto identify with sufficient
precision the exact “practice” that caused disgarapact on the basis of age in a city’'s formuta fo
raising the salaries of junior public safety offe¢o compete with other jurisdictions).

33. See, e.g.Kevin M. Clermont & Stewart J. Schwadow Employment Discrimination
Plaintiffs Fare in Federal Courtl JEMPIRICAL LEGAL STUD. 429, 432-46 (2004) (presenting data
showing plaintiffs’ low chances of winning employmeliscrimination cases); Michael J. Zimmer,
The New Discrimination LawPrice Waterhousés Dead, WhitheMcDonnell Dougla8, 53
EmMoRry L.J. 1887, 1943-44 (2004) (summarizing evidence #raployment discrimination
plaintiffs who allege claims other than sexual kanaent fare much worse than plaintiffs in other
types of lawsuits).
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civil rights advocates see continuing importancestaining this theory as
an aspect of employment antidiscrimination law.hfit disparate impact
analysis, Title VII would only prohibit employersic their agents from
engaging in invidious acts of prejudiced decisiasking. Disparate impact
supporters view a legal requirement that emplaglssattend to theffects
of their employment practices, even those adopitdtbwt discriminatory
motive, as key to the ongoing project of openingatgr employment
opportunities to workers whose social origins amgroups not traditionally
advantaged within the host of institutions thatspas privilege in
American society.

Supporters of disparate impact analysis also agvarguments based
on the difficulty of proving hidden prejudice, thbeoblems of subtle and
subconscious biaé,and the benefits of encouraging employer ratiopali
and fairness in employment practices, a policydpans opportunities for
all, not just minorities. Professors Cheryl Haraisd Kimberly West-
Faulcon demonstrate this point in analyzing thesfatRicci: the use of an
invalid test disserved far more whites than mifesiin that very cas8 As
Professors Lani Guinier and Susan Sturm pointibpgn and paper tests
do not measure the key aspects of job performastpéred for leaders of
firefighting crews, such as good judgment undesgues, then it would be
best, in terms of rationality and efficacy alomeyse procedures that better
assess this key qualificati6hReevaluation of workplace practices with an
eye to who is excluded and who is included can teachany overall
benefits, such as a better fit between employeleiatian procedures and
job performance requirements and more rationalideretion of a wider
variety of the skill sets that are most importamtfarticular jobs’ On this
argument, disparate impact analysis does not regmiployers to forgo
business benefits in the interests of racial ditserisut uses racial impact
as a warning sign that should trigger scrutiny leé tationality or fit
between means and objectives with respect to thipogment practice in
questior”®

Popular perception sometimes conflates dispargiadtranalysis with

34. See, e.g Shobensupranote 31, at 607—-13 (portraying disparate impactrite as a
“mighty mouse” that can rescue meritorious casest thwould fail under an intentional
discrimination test).

35. Harris & West-Faulcosupranote 11, at 64—69 (presenting in-depth analysteedést
in Ricci).

36. Guinier & Sturmsupranote 10.

37. SeeSteven R. Greenbergekx,Productivity Approach to Disparate Impact and @ivil
Rights Act of 199172 Qr. L. Rev. 253, 258 (1993) (arguing that, “[D]isparate impact foster[s]
the creation and implementation of personnel prastivhich will insure that business accurately
evaluates its applicants and employee&f)MARTHA MINNOW, MAKING ALL THE DIFFERENCE
INCLUSION, EXCLUSION, AND AMERICAN LAw 7-9(1990)(noting that policies of inclusion have
many collateral policy benefits).

38. Cf. LANI GUINIER & GERALD TORRES THE MINER’ SCANARY : ENLISTING RACE, RESISTING
PowER, TRANSFORMINGDEMOCRACY 11-14(2002) (using the miner’s canary metaphor to higtli
how attention to racial injustice can highlight ipgldeficiencies that threaten all citizens).
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affirmative actiort® but the two antidiscrimination concepts are atyual
quite different. Disparate impact analysis andiditive action are similar
insofar as both devices require some measure efa@tsciousness, but
disparate impact analysis ideally leads employensroactively design
their employment practices to avoid disparate ihghas obviating the
need for the kinds of “back end” adjustments toremults of selectlon
processes that are sometimes made in the namfirofaive action®

The media have also tended to improperly conflaged two doctrines,
especially in the wake &icci.** This confusion may be due to the Court’s
peculiar approach in that case, which more resenitislgypical affirmative
action analysis than the prescribed test for dapampact. In focusing on
the burden the City’'s action placed on innocentitparties who studied
for the exam, the Court deployed its analytic teghe@ of “burden
balancing,” which it typically uses in affirmatiagetion cases, rather than
Congress’s rules for disparate impact analysisclvinequire searching
inquiry into the validity of a test once adversgant has been sho

Read narrowlyRicci squarely stands only for the proposition that an
employer may ndirst put employees or job applicants to the expense and
effort of preparing for a high-stakes test or o#r@ployment process and
thenrescind the results on race-based grounds (at tedsunless the
evidence of the test’s illegality is strorf§)Thus, as Justice Ruth Bader
Ginsburg noted in her dissent, it is possible fRafci “will not have
staying power.* But it is also possible that Justice Scalia’sI‘daiy™ of

39. Seee.g, Juan WilliamsAffirmative Action’s Untimely ObituaryWasH. PosT, July 26,
2009, at B1 (characterizirigicci as signaling the death of affirmative action).

40. Cf.Grutter v. Bolinger, 539 U.S. 306, 361-62 (2003)dmas, J., concurring in part and
dissenting in part) (noting angrily the cynical udaffirmative action adjustments to tests scores
when an alternative would be to avoid using tdsis produce disparate impact in the first place).
From a historical perspective as well, the develepirof disparate impact analysis deserves
attention separate from the rise of affirmativéacbecause the rationales underlying activists’
efforts in the development of these two doctringfeidin important respects. Historians have
tended to focus exclusively on, and often to daéc the rise of affirmative actiorsee,e.g,
ANTHONY S.CHEN, THE FIFTH FREEDOM: JOBS, POLITICS, AND CIVIL RIGHTS IN THEUNITED STATES,
1941-1972, at 232 (2009) (arguing that the consigevapposition caused the spread of state
employment antidiscrimination statutes to be “titeltoo late,” resulting in the rise of unhelpful
affirmative action policies); Eileen BoriBair Employment and the Origins of Affirmativeiéntin
the 1940s 10 NaT’L WOMEN’S STUD. ASSN J. 142, 142-43 (1998) (locating the roots of
affirmative action in the first federal executiveders banning discrimination by government
contractors); @AHAM, supranote 17, at 472 (“The organized beneficiariesffdfraative action
programs have entrenched themselves . . . .Yri#lio supranote 17, at 189-90 (tracing and
criticizing the rise of affirmative action).

41. Seege.g, Williams,supranote 39 (describinRiccias an affirmative action case).

42. See, e.gRicci v. DeStephano, 129 S. Ct. 2658, 2676, 2@809) (discussing burden
balancing).

43. The majority holds that race consciousnedgdiding to rescind resulidtertest takers
have endured an onerous testing process goes ttotd fahis holding does not address an
employer’s duty to avoid disparate impact in desigrselection procedures in the first place.

44. |d. at 2690 (Ginsberg, J., dissenting).

45, |d. at 2682 (Scalia, J., concurring).
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constitutional reckoning will soon be at hand, ahdo, the general
atmosphere of ambivalence about disparate impdtiyvboth the Court
and the legal academy, will undoubtedly influenicese deliberations.
Because that ambivalence arises in part from héstomisimpressions,
these bear evaluation at this critical junctures Tthe inquiry | undertake
in Part Ill below.

[ll. THE CiviL RIGHTS CAMPAIGN AGAINST RACIAL EMPLOYMENT
SUBORDINATION

Civil rights activism around employment discrimioatcan be roughly
divided into three periods. In a first period, extmg to the late 1930s,
civil rights activists viewed the structural subo@tion of African
Americans in the private-sector labor market aew &spect of racial
injustice, but they did not view law as a promisinegans for attacking this
problem. In a second period, from approximately QL&til the early
1960s, activists developed legal strategies foachkihg structural
employment subordination, and especially focusedhenenactment of
state statutes that defined private-sector emplayrdiscrimination as
unlawful. In a third period, the civil rights movemt achieved a private-
sector employment antidiscrimination edict in feddéaw as part of the
Civil Rights Act of 1964, and the NAACP and NAACRdal Defense
Fund, Inc. (LDF}® immediately pursued disparate impact test cases,
building on case theories already developed attie level and leading to
Griggsas one piece of such test case litigation

In the narrative | present below, | discuss soma@highlights of this
three-stage history, focusing especially on thaghband activism of early
civil rights leaders that remain less well knowddg while pointing to the
already well established literature documentingrlatages.

A. Early Social Movement Activism on Employment Sdibation,
1830-1910

Employment issues were on the radar screen dfrghis activists as
early as the African American Convention Movemetartg in the
1830s?’ Indeed, the first national convention meeting prasipitated by
an 1829 Clncmnatl Ohio, labor conflict betweetlis#t African American
craftsmen and white laborefsin 1848, a Cleveland convention meeting

46. LDF was created as a separate entity thaNA®CP in 1940 and became a completely
autonomous organization in 1953eeJack GREENBERG CRUSADERS IN THECOURTS How A
DEDICATED BAND OF LAWYERSFOUGHT FOR THECIVIL RIGHTSREVOLUTION 19,223 (1994)The two
organizations coordinated their disparate impactpzagns See idat 413-14.

47. See generalliiowArRD HOLMAN BELL, A SURVEY OF THENEGROCONVENTION MOVEMENT
1830-1861, at 13-15 (describing convention movemettities in more detail) (Arno Press, Inc.
1969) (1953); AGUST MEIER, NEGRO THOUGHT IN AMERICA, 1880-1915, at 4-16 (Ann Arbor
Paperback ed., Univ. of Mich. Press 1988) (196Bx(dsing the convention movement).

48. SeeBELL, supranote 47, at 12 (explaining that the 1830 meetiag alled based on the
perceived need to respond to an “emergency [grdwintof the increasing friction between Negro
and white laborers in Cincinnati”).
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developed a manifesto signed by Frederick Dougdasisother leading
African American abolitionists who expressed a deieation, according

to one newspaper account, “to abandon shaving Jsgaothcking boots,
and carryin%trunks or parcels—their ambition isised to higher
occupations.” To Douglass, “shaving, boot-blacking, and carrying
parcels, are nothing better than being slaveseda@dmmunity; and [we]
ought never to relax [our] agitation until this sj@s of slavery is abolished
as firmly as that which exists in the Soutf.”

From 1869 to 1871, according to historian Augustdyleconvention
meetings were “devoted largely to the problems efifd workers > At
the 1869 Colored National Labor Convention, pgraaits protested “the
exclusion from apprenticeships and workshops pragtby trade unions,”
and organized a new national union that would “nrakdiscrimination as
to nationality or color® Convention attendees pointed out that it was
“suicidal for members of the laboring class to lb@yed against each
other,” and emphasized the close links among tkaes of labor,
education and political rights, proclaiming as thmiotto “liberty and
labor, enfranchisement, [sic] and educatich!”

This linking of labor and employment issues withigozal and civil
rights concerns continued in the later 19th Centity the founding of the
Afro-American League (AAL) in 1887and then W.E.B. Du Bois’s
Niagara Movement in 1908.These organizations were short lived, and |
have elsewhere explored in detail the transmisar@htransformation of
ideas linking issues of economic and employmentiigeso civil and
political rights through them, so I will not tratteat process her8 Suffice
it to say that recognition of the importance ofktagy structural
employment subordination was passed on, primaniigugh Du Bois,
from those predominantly African-American, precursmganizations to
the NAACP, founded by a racially mixed group ofgnessive activists in
1909°" Participants at the NAACP’s founding conventiomaged in a
great deal of talk about the systemic barrierskitarAfrican-American
employment opportunity and economic advancementjdeided that the
organization should focus its energies on a “pmitiand civil rights
bureau,” which “would bend its energies” to “obiamp court decisions
upon the disenfranchising laws and other discritoiryeegislation.®®

49. Great Abolition Movement—Manifesto of the NegBesINETT SN.Y. HERALD, reprinted
in THENORTH STAR, Nov. 19, 1848.

50. Id.

51. MEIER, supranote 47, at 8.

52. Id. at 9.

53. Id.

54. Susan D. Carl®ebunking the Myth of Civil Rights Liberalism: \diss of Racial Justice
in the Thought of T. Thomas Fortune, 1880—1890FORDHAM L. REV. 1479, 1482 (2009).

55. Id. at 1526.

56. Seeg.g, Carle,supranote 54, at 1517-24.

57. 1d. at 1530 & n.265.

58. Oswald Garrison Villard;he Need of Organizatioin PROCEEDINGS OF THENATIONAL
NEGROCONFERENCEL909, at 197, 203 (William Loren Katz ed., 1969).
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To handle non-legal economic and social matteesNMAACP’s first
board decided to partner with the National Urbaadiee (NUL), a sister
organization that had come into being in New Yorty @ 1910, and to
divide the work based on each organization’s spetiangths’® The
NAACP and NUL divided their respective terrains @ciing to the
conceptual divide under the Court’s constitutignakprudence between
political and civil rights matters reachable by Jam the one hand, and
social and economic matters largely outside thpead law’s reach, on
the othef° Political and civil rights issues, amenable to tese litigation
in the courts, would fall under the purview of tNBACP, which was
already developing a national legal committee afdirg lawyer$?
Matters of social and economic justice, fallinghe private sphere and
thus reachable primarily through tactics of persueand voluntary action,
would be assigned to the Nlﬁg

An evaluation of the early 20th Century civil rigltampaign to combat
employment subordination on the basis of race nstmit with an
understanding of the social and legal conditiontsviats faced as they
sought to develop effective strategies. These tiomdi included, most
importantly, a massive and virtually airtight stiwr@l bar on opportunities
for disfavored minorities’ employment advancemeimposed by a
complex set of institutions including law, tradiiowhite violence, and
racially exclusionary trade union policies. At teeame time, the U.S.
Supreme Court’s jurisprudence carved a legal lapisthat blocked some
avenues for reform but left open others. Activistgponded to these social
and legal conditions by fashioning strategiesfihtiteir historical context.

1. Social Conditions

Subordination in the sphere of employment has loegn a central
aspect of racial injustice in the United StatesorRp emancipation, that
subordination included not only the institutionstdvery in the South, of
course, but also the limiting of employment oppoities for free persons
of color in the Nort/f?

59. SeeNANcY J.WEIss THE NATIONAL URBAN LEAGUE, 1910-1940at65-66(1974).
60. Id. at 65-66.

In February 1911, representatives of the NAACP thrdCommittee on Urban
Conditions met and agreed that the two organizatihould cooperate without
overlapping in their work. The NAACP would “occujself principally with the
political, civil and social rights of the colore@qgple,” while the Committee on
Urban Conditions would deal “primarily with questof philanthropy and social
economy.”

Id. at 65 (external citation omitted).
61. SeeSusan D. Carl&Race, Class, and Legal Ethics in the Early NAACGR(+1920)20
Law & HisT. Rev. 97, 106-15 (2002) (describing the NAACP’s firational legal committee).
62. WEIss supranote 59, at 66 (“[TJhe NAACP worked chiefly thrdugolitical and legal
channels and advocated public protest and agitation[while the] Urban League concerned itself
primarily with seeking employment opportunities Bdacks and providing social services . . . .").
63. SeeLeoNF.LiTwAck, NORTH OFSLAVERY : THE NEGROFREESTATES, 1790-1860, atii—
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Although one might forecast that employment opputiees for African
Americans would improve after emancipation, prdgige opposite trend
occurred. Between the end of Reconstruction anthide20th Century, a
time aptly termed the “nadir’ of American race tilas® African
Americans of all levels of educational and occupal attainment found
themselves squeezed out of more desirable occupatia forced into the
least remunerative and lowest-status employmend

The forces that produced such dramatic downwardlityadn the basis
of race across the broad range of occupationakitilzations were of
several types. Prejudice in the hearts of individnaployers and potential
business clients was certainly a major factor,itows not the only one.
Indeed, even in the South, employers focused oerlogyproduction costs
recognized that African Americans could be hiredsignificantly lower
wages than whites due to discrimination in a rdcatiBed labor market
and viewed this labor pool as a desirable sourdaexpensive labot®
The block that prevented these employers from eyimo African
Americans was not their own prejudice but resistdrnam white workers,
who exercised means ranging from legislation téevice to force African
Americans out of desirable wofk.

Such resistance took place in both the North andiSdn the South,

ix, 153, 155, 157, 178-80 (1961) (describing empleyt discrimination that existed in the
antebellum North).

64. SeeRAYFORDW. LOGAN, THE NEGRO INAMERICAN LIFE AND THOUGHT: THENADIR 1877—
1901, at ix—X(1954) (naming and defining the historical perid¢tioe nadir”); see alsdRAYFORD
W. LOGAN, THE BETRAYAL OF THE NEGRO FROMRUTHERFORDB. HAYES TOWOODROWWILSON 11
(New, Enlarged ed., Collier Books 1965) (1954) {imptin a new edition to his classic book the
debate about dating the nadir and suggestingtteaténded into the 1920s).

65. Seege.g, OHNDITTMER, BLACK GEORGIA IN THEPROGRESSIVEERA: 1900—-1920, at 32—-34
(1977) (describing late 19th Century employmentitions for African Americans in railroads and
textiles in Atlanta, Georgia); A HERBST, THE NEGRO IN THESLAUGHTERING AND MEAT-PACKING
INDUSTRY IN CHICAGO 17 (1932) (describing change in white workers'taties towards African
American meatpacking workers in the 189080 &k W. LOEWEN, SUNDOWN TOWNS: A HIDDEN
DIMENSION OF AMERICAN Racism 35 (Simon & Schuster 2006) (2005) (noting that,
“Occupationally, blacks fared even worse” with tise of Jim Crow. “Before the Nadir, African
Americans worked as carpenters, masons, foundryeamary workers, postal carriers, and so on.
After 1890, in both the North and the South, whitgepelled them from these occupations.”);
ALLAN H. SPEAR, BLACK CHICAGO: THE MAKING OF ANEGROGHETTO, 1890-1920, at 29-35 (1967)
(describing decline in job prospects for workingsd African Americans in Chicago at turn of the
20th Century). Chicanos had similar experien&=eJuan Gémez-Quifionehe First Steps:
Chicano Labor Conflict and Organizing, 1900-193@zATLAN CHICANO J.SoC. SCI. & ART 13,
22-24 (1972).

66. See e.g, PauL ORTIZ, EMANCIPATION BETRAYED: THE HIDDEN HISTORY OF BLACK
ORGANIZING AND WHITE VIOLENCE IN FLORIDA FROM RECONSTRUCTION TO THEBLOODY ELECTION OF
1920, at 11 (2005) (quoting one white southerntjpdin’s observation that, “Colored labor is the
cheapest, and therefore just the kind suited t&theh in its present condition. This fact mustehav
weight also with capitalists, for other things lieiaqual, the returns from an investment must
increase in proportion to the cheapness of ther laimployed.”).

67. See, e.g.MICHAEL KLARMAN, FROM JM CrROW TOCIVIL RIGHTS: THE SUPREMECOURT
AND THE STRUGGLE FORRACIAL EQUALITY 106(2004)(“Unions secured legislation that required
that plumbers and electricians be licensed—measiuaéproved effective at excluding blacks. On
the railroads, black firemen lost jobs throughraotést campaign that killed dozens.”).
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labor-related white violence included spontaneoe$ mgnching&® and
more sustained campaigns by white-led trade uniomglustrial sectors,
such as railroads, construction, and textilesatgNfxican Americans from
all but the least desirable and most difficult j§bShe 1909 railroad strike
in Georgia, in which railway unions struck to irsis the removal of
African American workers from more desirable opetpositions,
provides one of many such examples. The raciaknid that ensued
included the murder of African American workerst the governor of the
state refused to intervene, instead expressingosufipy the aims of the
strikers!®

In the South, as Professor Michael Klarman has shdimn Crow was
bothan informal, private practice and was instantiatguliblic laws. The
informal, private-actor aspects of Jim Crow, inghgdthe constriction of
private employment opportunities for African Amens, went hand-in-
hand with the public and legal aspects of thattutsdn. Just as Jim Crow
pervaded essential public and social goods su@ddasation, housing,
transportation, and public accommodations, it hsd deeply entrenched
aspects in the sphere of private employniént.

In the North, white violence aimed at excluding kes of color from
desirable jobs often involved attacks against Afmic American
strikebreakers, whom employers sometimes impog¢aditrainload from
the South, offering wages that were low by Northetandards but
attractive in comparison to the race-segregate@emaomically depressed
Southern labor markét. Such strike-related racial violence followed

68. SeeDouUGLAS A. BLACKMON, SLAVERY BY ANOTHER NAME: THE RE-ENSLAVEMENT OF
BLACK AMERICANS FROM THECIVIL WAR TO WORLD WAR |l 172-76,339-40,366—67(2008)
(documenting the extent and brutality of the peerlaor system imposed on African Americans
in the timber, turpentine, and phosphate indugtrMs FITZHUGH BRUNDAGE, LYNCHING IN THE
NEW SouTH: GEORGIA AND VIRGINIA, 1880-1930at 113 (First Paperback ed. 1993) (1959) (noting
that a deep cause of lynchings was “planters’ meBaupon the threat of violence to . . . secure a
hold over subdued and inarticulate black laboreGEPRGEC. RaBLE, BUT THEREWAS NO PEACE:
THE ROLE OF VIOLENCE IN THE POLITICS OF RECONSTRUCTION22-25, 35, 38, 49, 69 (1984)
(describing labor competition between whites andcAh Americans as a cause of mob violence);
ENCYCLOPEDIA OFAMERICAN RACE RIOTS, VoL.1: A-M 361 (Walter Rucker & James Nathaniel
Upton eds., 2007) [hereinaften&e RioTs 1] (describing various labor-related incidents adigl
violence in the post-Reconstruction Era)c¥cLOPEDIA OFAMERICAN RACE RIOTS, VoL. 2: N-Z
AND PRIMARY DOCUMENTS460 (Walter Rucker & James Nathaniel Upton ed¥72 [hereinafter
RACE RioTs Il] (describing various labor-related incidents w@icial violence in the post-
Reconstruction Era).

69. SeeDITTMER, supranote 65, at 32—34 (describing exclusion in Geogji#frican
Americans by most white trade unions and strikethbge unions to protest the hiring of African
American workers).

70. Id. (“[Blacks were] stoned and beaten by mobs” during strike and when “[t]he
company asked [the] Governor . . . to protect th@s . . . the governor sympathized with the
strikers and refused to act.”).

71. KLARMAN, supranote 67, at 61-97 (discussing the complex intatigship between
informal practice and law regarding race in thegPessive era).

72. SeeHEeRBST, supranote 65, at 17-18, 18 n.1 (describing violenceiregaAfrican-
American strikebreakers in the Pullman Strike d34)8 KLARMAN, supranote 67, at 64 (“Massive
outbreaks of white-on-black violence erupted intEzts Louis in 1917 . . . killing an estimated
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longstanding patterns of ethnic conflict betweenleol and newer
immigrant groups _that characterized labor compmetitin many
employment sectorS. But the salience of race as a social identity
characteristic meant that race-based labor conetlid not dissipate
over time as it had for immigrant groups that euafty became ethnically
“white.” Instead, in cosmopolitan northern citiesls as Chicago and New
York, a race-based structural ceiling on employmestility became ever
more oppressive between the end of Reconstructidnttze mid-20th
Century as it became locked in deepening layehsstbry and tradition.

By the early 20th Century, Jim Crow attitudes pdedithe American
Federation of Labor (AFL), which abandoned everptie¢ense of racially
non-discriminatory policie& Although some visionary labor leaders
continued to advocate racially inclusionary orgemjznodels.’ policies of
racial exclusion dominated the trade union moveratit the rise in the
1930s of the far less racially prejudiced (though less than perfect)
Congress of Industrial Organizations (CI®).

African American workers’ downwardmobility in the post-
Reconstruction period affected not only membeth@ivorking class but
also professionals, who saw their white client basgiveled as the nation
divided into separate worlds. Educated African Agser male
professionals had long worked as lawyers, docgusgessful business
owners, and public servarftsput the coming of Jim Crow negatively
affected these employment sectors as Wdliyther contributing to the

forty-eight . . . people . . . most of them blagkWiLLiam M. TUTTLE, JR., RACE RIOT: CHICAGO IN
THE RED SUMMER 0F1919, at 109 (1970) (noting that the race riot3ifdwas “a violent outcrop of
the long-standing discord between white and blablcpmpetitors in the Chicago labor market. In
fact, several contemporaries claimed that laborpeaksaps the most significant cause of the riot.”);
Race RioTs I, supranote 68, at 552—-53 (describing 1919 national $tekistry strike that led to
white mob attacks on African American workers innpaarts of the country).

73. Seege.g, John R. Commonkabor Conditions in Meat Packing and the Recerik&tt 9
Q.J.EcoN. 1, 6-7, 28-30 (1904) (describing patterns ofietbompetition and conflict in the meat
packing industry as successive waves of new immtgyeoups vied for more desirable, higher
skilled occupations dominated by members of imnmiggroups who had arrived earlier).

74. SeeBernard MandelSamuel Gompers and the Negro Workers, 1886-YANEGRO
HisT. 34, 53-60 (1955) (tracing the rise of Jim Crowmking by former AFL President Samuel
Gompers and the AFL).

75. William M. Tuttle, Jr.Labor Conflicts and Racial Violence: The Black Wasrkn
Chicago, 1894-19190 JLABORHIST. 408, 411-13 (1969) (describing progressive ra@als of
the president and secretary treasurer of a Chiceagad cutters union).

76. On the improved but mixed race record of th@,Gee Rick HalperrQrganized Labor,
Black Workers, and the Twentieth Century South:Hiherging Revisigrin RACE AND CLASS IN
THE AMERICAN SOUTH SINCE 1890, at 43, 61-75 (Melvyn Stokes & Rick Halperrs.ed994)
(describing the complex history of CIO’s recordrane).

77. See generallyWiLLARD B. GATEWOOD, ARISTOCRATS OFCOLOR: THE BLACK ELITE, 1880—
1920(1990) (describing the occupations of this Afridemerican “upper class”).

78. See MARK SCHNEIDER, BOSTON CONFRONTS JM CroOw, 1890-1920, at 7 (2009)
(describing how the tightening of professional oppoities motivated members of the African
American elite to greater activism);EMR, supranote47,at 154 (discussing African American
professionals’ reaction to the rise of Jim CrowQhicago);see alsSoALBERT S. BROUSSARD
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pervasive exclusion of persons of color from tiadil routes for
professional—and thus economic—advancement.

In short, although particularized acts of prejudieenployer decision-
making certainly constituted one salient factoccking African American
employment mobility through the course of the [h®¢h and early 20th
Centuries, third party agency also played a majta. White majorities
used democratic processes to prevail on legisktiorenact sometimes
facially and sometimes indirectly discriminatorywka to bar African
Americans from jobs desired by native-born and Beam-immigrant
whites, and tradition, mob violence, and organizaohpaigns by white
trade unions, including exclusionary membershig bad striker violence,
further contributed to the imposition of pervasstmctural bars against
employment opportunities on the basis of race.

Statistics reflect the structural character of tkhenployment
discrimination early civil rights activists confrima as they developed
reform strategie®’ New York City, the country’s largest metropoligea
at the turn of the 20th Century, is an illustrateseample. There, NUL
leader George Edmund Haynes prepared a 1905 r@[boﬁtfrican
American employment patterns that played an importde in guiding the
NUL's early strategy* Haynes found that the overwhelming majority of
African American wage earners worked in domestit @grsonal service
while much more limited numbers were bookkeepearspantants, and
workers engaged in transportation, manufacturingd anechanical
occupations.

Among African American male wage earners, the numshmon
occupations were in domestic and personal sergie¢2%), followed by
trade (20.6%), transportation (9.4%), manufacturamgl mechanical
pursuits (7.9%), and public service jobs (1.4%).olgpAfrican American
women wage earners, domestic and personal se@oesinted for the
vast bulk of paid employment (89.3%), followed bgmufacturing and
mechanlcal pursuits, mostly in the garment indughr$%), and trade
(0.6%)% Few African American workers engaged in skilledigs or were

AFRICAN-AMERICAN ODYSSEY: THE STEWARTS, 1853-1963(1998) (chronicling the declining
professional opportunities available to two gerierst of lawyers from a prominent African
American family based in New York City); W.E.Bu Bois, THE PHILADELPHIA NEGRO114-15
(Cosmo Books 2007) (1899) (discussing the late-I3¢htury struggle of African American
lawyers in Philadelphia).

79. SeeDAvVID E. BERNSTEIN ONLY ONE PLACE OF REDRESS AFRICAN AMERICANS, LABOR
REGULATIONS, AND THE COURTS FROMRECONSTRUCTION TO THENEW DEAL 6, 28, 37-38, 51-52,
58, 66, 75, 86 (2001) (compiling many exampledatesand federal labor legislation that directly
or indirectly discriminated against African Amenis.

80. SeeBUREAU OF THECENSUS NEGROES IN THEUNITED STATES57 (1904) (finding that in
1900, 83.6% of African Americans in gainful emplaymh were agricultural workers, laborers,
servants, waiters, or laundry workers).

81. SeeGEORGE EDMUND HAYNES, THE NEGRO ATWORK IN NEW YORK CITY 69, 72-76
(1912).

82. Id. at 73-76.
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members of associated trade unigtBewer than 500 African Americans
in the city served as proprietors of establishmeatsying from boarding
houses, hotels, restaurants, and saloons to melisireg?* Business
directories showed others owning barber, grocexytailoring enterprises,
with the typical business being a small retail lesthment with two or
fewer employees and little floor spaeBut these businesses were
experiencing increasingly severe competition fromt/firms with larger
capital bases and more extensive credit, as we#eming support among
white customer&®

Not only these structural social conditions bubdle contours of law
affected civil rights activists’ strategies, andhtis bears exploring why
early 20th Century activism on employment discriation took the
direction that it did.

2. Legal Conditions

A key feature of the law that shaped early 20tht@srace activism
was the U.S. Supreme Court’s constitutional jutsience. Until the mid-
20th Century, the relevant test for the reachwf aghts law focused not
on the intent versus effects standards so pertitmidy, but on the
distinction between public and private action. Bt#v action in the
economic realm was to late 19th and early 20th @gnurists generally
not reachable through law, and thus, legislatiameal at protecting
workers against discrimination—at least as appleab able-bodied
citizens, as opposed to legally infirm and wealengys such as women—
was rarely constitutionally permissible. The Couwtrved this
jurisprudence in two lines of cases.

a. The Civil Rights Cases

In 1883, the Court decidddhe Civil Rights Casedeclaring invalid the
Civil Rights Act of 1875 which provided that all citizens of the United
States “shall be entitled to the full and equaljogment of the
accommodations, advantages, facilities, and pgesgeof inns, public
conveyances on land or water, theaters, and otlee$ of public
amusement; subject only to the conditions and &étihs . . . applicable
alike to citizens of every race and colo®The Court decided that this
statute impermissibly sought to regulate actionobeythat of the state
itself by laying “down rules for the conduct of imdiuals in society
towards each othef”In his dissent, Justice John Marshall Harlan digbu
where the Court had chosen to draw the line betwebtic and private
action, arguing that Congress’s power to legiglatemove the badges of

83. Id. at 82-83.

84. Id. at 97.

85. Id. at 107-08.

86. Id. at 123-24.

87. 109 U.S. 3, 25 (1883).

88. Id. at 9 (quoting Civil Rights Act of March 1, 1875,.14, § 1, 18 Stat. 335).
89. Id. at 14.
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inferiority associated with slavery should extera “at least, such
individuals and corporations as exercise publicfioms and wield power
and authority under the stat&.Noting that corporations such as railroads
are granted special powers under law to carry obli@purposes and are
subject to state control for public benefit, Hanlaasoned that the right of
a person of color to use the public services pevioly such corporations
was a fundamental freedom just as other state-gedwtivil and political
rights were’*

The Civil Rights Casaset with passionate criticism among civil rights
leaders’? but the Court’s holding appeared clear: federsll cights
legislation could not seek to control the conddrivate actors. Activists
detected room for expansion of the state actionrish@cto cover quasi-
public functions, as Harlan had argued, and focasgshssing state public
accommodations nondiscrimination statutes in a fewthern state®
They also found their hands more than full seekinfight various anti-
civil rights legislative initiatives in the SoutBut one avenue of legislative
activism they dichot pursue was an effort to extend the reach of law int
private-sector employment. This legal avenue wasompletely barred
by The Civil Rights Casesvhich hadaddressed the power of the national
government to legislate against racial discrimmgtthe question of each
individual state’s power to enact state legislat@ainst discrimination
was a separate ofeThe states could regulate local matters, and some
states did adopt legislation banning segregatiorintrastate public
transportation and accommodations, as already ot even though
activists did secure a handful of proactive statgslative initiatives on
civil rights issues in the late 19th and early 20#nturies, none ventured
into the area of private-sector employment disaration, giving rise to
the question of why they did not attempt this liegige strategy.

b. Lochner v. New York

One part of the explanation lies in ttechnerCourt’s jurisprudence on
labor regulation. That jurisprudence insulated eygils from much
government regulation (federat state) on “freedom of contract” and/or

90. Id. at 36 (Harlan, J., dissenting).

91. Id. at 39.

92. See generallyiarianne L. Engelman Ladd, Question of Justice: African-American
Legal Perspectives on the 188®il Rights Cases, 701.-KENTL. Rev. 1123 (1995) (discussing
criticism of theCivil Rights Casés

93. See,e.g, lll. Rev. Stat. ch. 38, §8 42i-42j (1887) (nomdisiination in public
accommodations statute); Davis v. Euclid Ave. Gartleeatre Co., 17 Ohio C.C. 495, 495-97
(1911) (holding a theater owner liable under alsin®hio public accommodations law after his
agent refused to sell a ticket to an African Amamig DU Bols, supranote 78at418 (citing the
1887 Pennsylvania Civil Rights Act).

94. In its 1877 ruling irHall v. DeCuir, 95 U.S. 485 (1877), the Court struck down a
Louisiana statute that prohibited discriminatioremcount of color in transportation on the ground
that it extended to interstate transportationelal fieserved exclusively to the federal government.
This ruling did not, however, bar state regulatidintrastate affairdd. at 487.

95. See, e.g.sources citedupranote 93.
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commerce clause grounds. The Court.athner v. New YorR struck

down a state law setting maximum hours for maleebakvorkers and

reached similar results in many more employmentie¢ipn cases’

continuing until President Franklin Roosevelt’'s @equacking plan finally

precipitated the end of its era of formalist jurisgence and opened the

v[\)/ayth% greater regulation of the employment retatfop during the New
eal.

But this legal landscape only partly explains wiwl cights activists
did not seek to regulate private employment discration. The fact that
they could have pursued a legislative strategyeiarly demonstrated by
the counterexample of late 19th and early 20th @gnivhite women
reformers’ pursuit of legislative strategies formker protection laws well
before the New DedP. To be sure, these initiatives risked being struck
down by the Supreme Codff but these reform groups nevertheless
continued to press for such laws. Civil rightsasts clearly knew about
this work because the two activist networks overéad®* Thus, other
factors must explain why civil rights leaders diot pursue legislative
strategies to address racial harms in private eynpat until the New
Deal.

One factor must have involved civil rights actigisealistic assessment
of their relatively weak political power and neew donserve scarce
resources for the most potentially winnable legiségacampaigns, as well
as their accurate perceptions that they would heatevith insurmountable
opposition from the politically powerful AFL. Buhather factor arguably

96. 198 U.S. 45 (1905).

97. Seee.g, R.R. Ret. Bd. v. Alton R.R. Co., 295 U.S. 33038p(invalidating pension
legislation for retired railroad workers); Adkins Children’s Hosp., 261 U.S. 525 (1923)
(invalidating minimum wage law for women); Hammebagenhart, 247 U.S. 251 (1918) (holding
child labor legislation unconstitutional on commeeatause grounds); Southern Pac. Co. v. Jensen,
244 U.S. 205 (1917) (invalidating a worker’'s comgegion statute); Adams v. Tanner, 244 U.S.
590 (1917) (invalidating a state law regulating Exyiment agencies); Coppage v. Kansas, 236 U.S.
1 (1915) (deciding that a state could not proHijstlow dog” contracts as this interfered with
liberty of contract); Adair v. United States, 2088U161 (1908) (providing that a statute could not
prohibit discrimination in employment on the basidabor union membership as this interfered
with the right to personal liberty and property).

98. See,e.g, NLRB v. Jones & Laughlin Steel Corp., 301 U.§1937) (upholding the
constitutionality of the National Labor Relationstas a legitimate exercise of Congress’s power to
regulate interstate commerce); West Coast Hotel \CdRarrish, 300 U.S. 379, 399 (1937)
(upholding the constitutionality of a state minimwrage law for women on the ground that,
“[R]ecent economic experience has brought inta@nstlight. . . . [tjhe exploitation of a class of
workers who are in an unequal position with respettargaining power . . ..").

99. See generallyuLiE Novkov, CONSTITUTING WORKERS PROTECTINGWOMEN: GENDER,
LAwW, AND LABOR IN THE PROGRESSIVEERA AND NEW DEAL YEARS112, 132 (2001).

100. Seecases citedupranote 97.

101. For example, Florence Kelly, the head of Mational Consumer League, which
spearheaded many of these legislative reform sffatso sat on the board of the early NAACP.
Susan D. CarléGender in the Construction of the Lawyer’s Pers@2aHarv. WoMEN'sL.J. 239,
256 & n.62 (1999).
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at play involves activists’ focus on the idea otdmming equal civil and
political citizens % To many late 19th and early 20th Century civihtiy
activists, freedom of contract did not appear asngrediment to their
plans but was, to the contrary, a positive gfddConsidered from the
vantage point of slavery’'s legacy, freedom of lalvass the point. The
doctrine of formally equivalent rights on the paift employers and
employees had helped liberate African American wskKrom coerced
labor, as in peonage cases sucBaitey v. Alabama® UnderLochner
era jurisprudence, to ask the state for emploympeatection would have
seemed tantamount to an acknowledgment of infeiti@enship status or
disability on the part of the workers so protectigst such arguments of
inferiority had been used to support protectivetalegulation for women
in cases such aduller v. OregomB)sCiviI rights activists understandably
avoided strategies that would have involved astiegtate for protections
special to persons of color at this early stagehi development of
strategies to combat employment subordination.

In short, law and legal ideologies shaped the $auia political
landscape within which civil rights movement adtei planned their
strategies and also arguably shaped their normetimeciousness about
what they wanted law to do. A campaign aimed atesing passage of
employment antidiscrimination law covering the ptevsector was beyond
the scope of both what was possible and what wsisatide in the eyes of
civil rights activists prior to the New Deal.

Activists did begin to succeed in initiatives toquée state and
municipal (i.e., public) employers to avoid discmation in their
employment practices, and by World War |, they hagun to make
arguments about the nondiscrimination duties oegawent contractors as
well. But it would not be until World War Il thaesous efforts would get
under way to extend the antidiscrimination mantafgivate employment
generally.

B. The Early Employment Opportunity Work of the Nadlddrban
League, 1910-1930

The NUL was well suited to handle the non-law, aband economic
conditions work of the early 20th Century civilliig movement because
social work had been the specialty of the two pagganizations that
merged to create the NUL. These two organizatioesewhe National
League for the Protection of Colored Women, whoserkwhad

102. Cf.KevIN K. GAINES, UPLIFTING THERACE: BLACK LEADERSHIR PoLITICS, AND CULTURE IN
THE TWENTIETH CENTURY 52,107(1996) (discussing the importance of respectalaility “manhood
rights” in early 20th Century civil rights actividm

103. This is most clearly true of the ideologyndre conservative race leaders of the time,
such as Booker T. Washington, who espoused a sselfigelp, intra-group advancement or “lift
by our own bootstraps” ideolog@eeMEIER, supranote 47, at 100—-0@nalyzing Washington’s
employment ideology).

104. 219 U.S. 219 (1911) (striking down an Alabgreanage statute).

105. 208 U.S. 412, 421-23 (1908).
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concentrated on providing assistance to African Ata@ women
migrating to New York City, following a model pioaed by African
American journalist and club woman Victoria Earlatthews through her
White Rose Mission, founded in 1897, and the Cortemitor Improving
the Industrial Conditions of the Negro, which hagbfounded in 1906 by
William Lewis Bulkley and others to help African-Agrican workers
acquire the skills, training, and willing employéossecure economically
sustainable work, and “to educate whites aboukldapabilities and enlist
their help in improving industrial condition&®®

After the merger, Bulkley became one of the NUL'sstndedicated
leaders while also continuing to work on a hosbtbier civil rights and
social betterment activiti€d! With distinguished academic credentials,
Bulkley held the honor of being the first Africamm&rican principal to be
appointed within New York City’s newly consolidatschool systenm’

He initiated an evening program at his school ti@roindustrial and

commercial training to youtt!? hoping in this way to help his
predominantly African American students learn tsattheough which they
could improve their employment prospects.

In a 1906 article, Bulkley articulated his viewsoabthe causes of
racial employment discriminatiorl® He argued that the cause was the
nature of the structural caste systefrgnd pointed to three main aspects,
namely: (1) bars to hiring by white-led unidri$(2) employer prejudice?
and (3) a systemic lack of training opportunitiashis 1909 speech at the
NAACP’s founding convention, Bulkley similarly pded to the “unjust
industrial restrictions” placed “upon us as a pegpt* and addressed its
many manifestations, such as the 1909 Georgia daadliliStrike then
underway, in which white railroad unions had densahtthe exclusion of
African Americans from desirable operating posisioBulkley attacked

106. WEIss supranote 59, at 27.

107. On Bulkley’s work with organizations otheaththe NUL, see BCHARD PARRIS &
LESTERBROOKS, BLACKS IN THE CITY: A HISTORY OF THENATIONAL URBAN LEAGUE 11-12, 187
(1971).

108. WEiss supranote 59, at 21. For a brief summary of Bulkleydsieational history and
professional background prior to this appointmeegColored School Principal: William L.
Bulkley To Be Nominated to Public School Nq.[8(/. TiMES, Feb. 18, 1901, at 2.

109. Id. at 22.

110. William L. Bulkley,The Industrial Condition of the Negro in New Yoily(27 ANNALS
AMm. Acap. PoL. & Soc. Sci. 128, 129-31 (1906).

111. Id. at 131.

112. Id. at 129.

113. Bulkley saw this factor as especially salienthe lack of opportunities in business.
Bulkley described experiences he had in strivinglé@e good students as office workers, only to
receive the “expected reply that no [African Amarif however promising, was wantedt” at
130. Ardent as Bulkley was, the lenses of his hisab period did not yet provide him with the
perspective that such employer conduct was unlawfstead, Bulkley reported that in response to
such experiences, he “heaved a sigh and wentién.”

114. SeeWilliam L. Bulkley, Race Prejudice As Viewed from an Economic Stantlgain
PROCEEDINGS OF THENATIONAL NEGROCONFERENCEL909,supranote 58, at 89, 89.
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the structures under which there are “classesiliégdkabor which it is not
permitted a Negro to enter,” and further noted tbagn certain vocations
which belonged almost exclusively to the Negroesr since the days of
slavery are fast being closed against them,” thkeeging within the
bounds of unskilled labor those who might do cradihe ranks of skilled
labor.™* In the North, Bulkley argued it was not “prejuditet keeps
Negroes out of the industrial fields” as much & ‘thative white man and
the foreigner['s]” jealous guarding of approachesskilled labor:*
Expressing optimism about the future, Bulkley dibstt a strategy focused
both on improved education and on the creationa&ased economic and
employment opPortunities through activist appealsemployers for
voluntary action-’

Bulkley was a civil rights radical, but other leesland funders of the
early NUL were far more moderat€.This mix of leaders meant that the
NUL'’s character quicklélﬂtook on a more conservatwel staid quality
than that of the NAACP'® The NUL is often criticized on this ground,
dismissed for being the NAACP’s more conservatieesin, but the
contrast in the reputations of NUL and NAACP washeewd strategy,
allowing the NAACP to engage in more strident podit and legal
demands without impeding the ability of NUL to pah a more
conciliatory face in working with white employer$his difference
permitted the NUL to pursue its central objectifeachieving greater
industrial opportunities for African American workehrough voluntary
persuasion directed toward the employer commuhiitg. NUL focused on
voluntarist strategies, but at the same time, &slguctural perspective on
the problem of racial employment subordinatithits leaders, many of
whom were trained in sociology, applied a sociaagperspective Reed
has emphasized*

Consistent with this philosophy, the NUL's earlynwan New York
City focused on campaigns to persuade employersir® African

115. Id. at 91.

116. Id. at 93-94.

117. See idat 96.

118. Bulkley was a Niagara Movement member arieBaotkerite, but many NUL leaders and
funders supported Washington’s accommodationistigmlSeeWElss supranote 59, at 26-27,
35-36.

119. See, e.gid. at 56 (“[T]he most advanced members of the NAACPewsmnsiderably
more radical than their counterparts in the LedQuiel. at 60 (“What distinguished the NAACP
most strikingly from the Urban League, however, vtasstrong concentration of radical black
leaders who rejected accommodation and insisted aptspoken protest and agitation to achieve
immediate equality.”).

120. SeeToureF.REeD, NOT ALMS BUT OPPORTUNITY. THE URBAN LEAGUE AND THEPOLITICS
OF RaciAL UpLIFT, 1910-1950, at 4-5 (2008) (citingSsETHOMAS MOORE, JR., A SEARCH FOR
EQuALITY : THE NATIONAL URBAN LEAGUE, 1910-1961at32—-34,54—60(1981)) (noting that later
historians in a different “camp” from Weiss havepdrasized that “the League’s social-work focus
stressed structural . . . remedies for inequality”)

121. SeeReeD, supranote 120, at 14-15, 17-19 (noting social scietraieitg and methods of
other important NUL figures such as George E. Hayarel many later leaders).
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American candidate%? At the same time, the NUL offered training
programs and employment counseling and placemeritss so that job
applicants would have the qualifications to inteeraployers. The NUL
hoped to duplicate similar models in other majdaur centers?®

NUL historian Nancy Weiss has pointed out thataltih the NUL
took many of its goals and strategies from théesagnt house movement,
it did not in its early years work for legislativeform as settlement house
workers did“** Weiss properly sees this as a somewhat curiotstfat
does not explore how the law shaped NUL leaderatesgic decisions. As
| have suggested in Part 1ll.A.2, the constraimpased by the U.S.
Supreme Court’s jurisprudence help explain whyleights leaders did
not pursue employment antidiscrimination legislaiiothis early period.

Another part of the NUL'’s_early work involved efffe to reach out to
the white-led labor movemeftt then consolidating under a private trade
union model after the demise of the Knights of Liakadich had been far
more inclusive of African Americarté® The AFL's rise to dominance took
place under the leadership of Samuel Gompers, waihitede became
increasingly racially prejudiced as the Jim Crova Brogressetf’ The
NUL and the NAACP were unsuccessful in their pessteefforts at the
time; a new day for labor on race issues would haasvait the coming of
the more racially inclusive Congress of Indust@aganizations (CIO) in
the 19308

The commencement of the great migration of Afridéamericans to the
industrial centers of the North with the onset ol War *° brought
new challenges and opportunities to the NUL. Migratbrought
newcomers to the cities, which in turn, led to @asing race conflict and
discrimination™® NUL leaders saw growing urgency to their goal of

122. RRRIS & BROOKS supranote 107, at 64, 110-12, 179-83, 208-09 (desgriNidL
activities aimed at persuading private employetsm® African Americans); \BIss supranote 59,
at 50, 66, 88.

123. W\EIss supranote 59, at 27-28, 90-91.

124. 1d. at 88 (“[T]he Urban League in its early decadehewed the legislative process. It
never considered seeking congressional action ke mqual employment opportunity the law of
theland .. .. Instead, it tried to change indiisl practices in different business or cities tyate,
individual persuasion.”).

125. RRRIS & BROOKS supra note 107, at 50-51, 135-45 (describing NUL's large
unsuccessful efforts prior to 1930s to work witke thFL); WEISS supranote 59, at 67; BeD,
supranote 120, at 81-91 (describing NUL affiliates’ iscon working with labor).

126. For information on the Knights of Labor's madnclusive policies toward African
Americans, seed3EPHGERTEIS CLASS AND THECOLOR LINE: INTERRACIAL CLASSCOALITION IN THE
KNIGHTS OFLABOR AND THE POPULISTMOVEMENT 7 (2007).But see idat 50 (noting exclusion of
Chinese laborers).

127. SeeMandel,supranote 74, at 50, 53.

128. SeeSumner M. Roserf,he CIO Era, 1935-5%n THE NEGRO AND THEAMERICAN LABOR
MoveMENT 188, 188 (Julius Jacobson ed., 1968).

129. See generalliNicCHOLAS LEMANN, THE PROMISEDLAND: THE GREAT BLACK MIGRATION
AND How IT CHANGED AMERICA (1991) (discussing the significance of the norttihaard westward
migration of African Americans at the onset of Vowar ).

130. WEIss supranote 59, at 122 (quoting NAACP spokesperson WillRiekens).
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expanding employment opportuniti€sThe war also highlighted the close
relationship between the government and the privsdetor. This
connection would become even clearer during Worlar W but even
during World War | activists saw opportunity in tlgovernment’s
spending on wartime defense to boost African Anagriemployment in
defense-sector industrié¥.

C. Consumer Boycotts and the Road to Private Employymen
Antidiscrimination Law, 1930-1945

By the early 1930s, in the face of the Great Deppo@s the mood of
African Americans, and the country as a whole, acbme less patient
and more pessimistic. The NUL, along with local aegional civil rights
groups, found itself being asked to employ more froomational
approaches to persuade recalcitrant employers angehtheir hiring
practices->* Learning from the tactics of the labor movemet] Neaders
began to see the benefits of usin gressure tempamst employers to
demand the hiring of persons of cototEven some formerly staid NUL
activists began to take to the streets—albeit digaified manner—to
picket employers who refused to hire African Amaris->°> Some
historians date the rise of a “group oriented” apph to assessing the
presence of employment discrimination to the ris¢hs “Don’t Buy
Where You Can’t Work” campaigh®

African American intellectuals debated the benedfiid drawbacks of
this tactic. Ralph Bunche, for example, argued ¢inatip-interest tactics
served only to pit white and African American warkagainst each other
and proved ineffective once pickets left anywHyThese debates would

131. Id. at 123.

132. L. Hollingsworth Woodrlhe Urban League MovemeBtJINEGROHIST. 117, 122 (1924)
(discussing the NUL board chair report on its 18d8ference “on the Negro in industry,” at which
it urged the Department of Labor to work on “adjugtand distributing Negro labor to meet war
and peace needs” (internal citations omitted)).

133. SeeWElss supranote 59, at 306—-07.

134. Id. at 282.

135. Id.; see, e.g Kenneth MackRethinking Civil Rights Lawyering and Politics fretEra
BeforeBrown, 115 YaLE L.J.256,302-03318(2005).

136. See, e.g MORENQ, supranote 17, at 30-31, 54.

137. Ralph J. Bunch&he Programs of Organizations Devoted to the Impnoent of the
Status of the American Neg® J.NEGROED. 539, 543 (1939) (arguing that, “The philosophy of
this movement is narrowly racial. ... [and] coutshly result in a vicious cycle of job
displacement . . . ."see alsdl. Arnold Hill, What Price Jobs8 GppoRTUNITY 310, 310 (1930)
(assessing the benefits and drawbacks of boyaoipamns and concluding that race competition
over jobs would not solve the problem of jobs fiy; &rthur M. Ross,The Negro Worker in the
Depression 18 $c¢. FORCES550, 553 (1940) (“[The campaign’s] success was Ismalitifully
weak reflection of displacement in the other diettMost of the jobs obtained were lost when the
organizations dissolved.”); Mackupranote 135, at 305 (citing Raymond Pace AlexandEns
Negro Lawyer 9 OPPORTUNITY 268 (1931), as noting with alarm the increasingpetition
between African American and white workers for tieai jobs and arguing that civil rights activists
should shift their attention to arguing for “thexflamental right to work, free from race influences”
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continue long into the future, but by 1940, newaleyvenues for change
opened up, which enticed activists to attempt alleggulatory approach.

D. Passage and Enforcement of the Nation’s First Shaatute
Banning Private-Sector Employment Discriminatio®43—1960

A confluence of factors brought about the condgifor passage of a
state law banning private-sector employment disa@tion. The Great
Migration, with its associated movement of Africamerican workers into
industrial employment during both World Wars, felled by their ejection
at each war's entf® increased African Americans’ voting power in the
North and their vocal frustration about discrimioatin employment.
Proud contingents of African American soldiers metog from brave
service in both wars_conveyed important symboligsmboth African
Americans and white$? At the same time, the rise of nationalist rhetoric
and racial and religious hostilities in Europe #t®atwhite Americans into
a greater recognition of the perniciousness of peegidice in their own
society**® A number of developments signaled gradual cultcnainge,
including the rise of the less racially prejudid@©D*** and some white
religious groups’ growing concern about racial gtjce’*?

The legal terrain was also shifting. A. Phillip Rlafph, president of the
first nationally powerful African American labor am, the Brotherhood of
Sleeping Car Porters, threatened President Framdiosevelt with a
massive march on Washington to protest race digtaimon in
employment by federal government contractors dukigrld War I,
leading to negotiations that resulted in the Peggid adoption of
Executive Order 8802, which banned discrimination government
contractors during the war effdft In the late 1930s, Roosevelt's Court-
packing plan indirectly brought about the end a tlochnerEra, and
Congress was able to pass, without the Court idafatig, a host of new
labor laws, including the National Labor Relatiohst and minimum
wage and maximum hours laws for some employmertbriseoutside
domestic service and agriculture. Civil rights leedsaw both of these
pieces of legislation as contrary to the interesteaany workers of color,
and as likely motivated by racial bias as w&lbut these statutes at least

(internal citations omitted))d. at 319 (“The boycotts produced a vigorous debatieirwcivil
rights politics.”).

138. SeeWElss supranote 59, at 98, 107, 144.

139. See, e.g DEBORAH GRAY WHITE, TOO HEAVY A LOAD: BLACK WOMEN IN DEFENSE OF
THEMSELVES 1894-1994, at 114 (1999) (describing “[tjhe 191@nphant march of the 369th
United States Infantry regiment down New York'stirifvenue and uptown in Harlem”).

140. KLARMAN, supranote 67, at 174.

141. SeeHalpern,supranote 76, at 61-62.

142. See CHEN, supra note 40, at 42-43 (describing religious organizeti work on
employment antidiscrimination issues during the pexiod and after).

143. ERiIC ARNESEN BROTHERHOODS OFCOLOR: BLACK RAILROAD WORKERS AND THE
STRUGGLE FOREQUALITY 188-90 (2001) (describing these negotiations).

144. On civil rights activistperceptions of racial bias in these New Dealatiites, seeGHN
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showed the feasibility of new employment legislatapproaches.

Thus, even at the close of World War I, civil riglactivists faced an
important strategic decision about whether to pargurotective
employment legislation as a solution to the problefmremployment
subordination. Varied ideas developed through phemades remained in
play, including a voluntarist, racial uplift anddirty of contract strain;
radical Marxist analysis; and antidiscriminatiomcepts.* Civil rights
leaders chose the legislative route; however, iimglso, they did not
abandon earlier strategic models based on entgeatiployers to engage
in voluntary institutional self-analysis, but novitevthe specter of law as a
more effective background threat to persuade themngage in such
efforts. Activists asked employers not only to disitle blatantly
exclusionary bars to African American employmerttddso to search for
and eliminate other unnecessary impediments teased participation of
persons of color in their workforces. At this poitfite issue of intent was
by no means foremost in activists’ minds. They $duigroad-scale
progress in hiring and employment advancement agrtkans for the
systemic change necessary to reverse a long legatyctural exclusion.

The first state to enact legislation banning pevstctor employment
discrimination was New York. Its statute, namedItes Quinn Act after
its sponsors, was passed in 1945 as the resultighly effective coalition
effort by civil rights, religious, political, anébor groups*

1. The Campaign for Passage of the Ives Quinn Act

The coalition effort that produced the Ives Quinct Aad three main
organizational leaders: the NUL, the NAACP, and Ameerican Jewish
Congress (AJCY These organizations were joined by numerous local
civil rights organizations, including African Amean, Puerto Rican, and

ltalian groups-*®the CIO; and, ostensibly at lea$tthe AFL*° A broad

B. KIRBY, BLACK AMERICANS IN THEROOSEVELTERA: LIBERALISM AND RACE 40—42 (1980); \Wiss
supranote 59, at 273-75.

145. SeeMack,supranote 135, at 300-02 (noting these several “frarimeglay with respect
to pre-Depression civil rights activists’ analysfghe private labor market).

146. Leo EganAnti-Bias Bill Foes Admit Defeat by ‘A Highly Orgaed Minority’ N.Y.
TIMES, Feb. 22, 1945, at Al (noting the bill's opponenimmed defeat on efforts of “the three
major religious groups, the two largest labor urdoganizations, the two large minority political
parties and numerous racial groups [who] arrayedhtelves in favor of the measure”).

147. SeeMARTHA BIONDI, TO STAND AND FIGHT: THE STRUGGLE FORCIVIL RIGHTS INPOSTWAR
NEw York CiTy 105, 107 (2003). Ives Quinn covered discriminationthe basis of religion as
well as race, which helped cement the coalitiordsdretween religious and civil rights groupse
id. at 15-16 (discussing shared interests and mutilaboration between the AJC and NAACP).

148. SeeAnthony S. Chen'The Hitlerian Rule of Quotas”: Racial Conservatisand the
Politics of Fair Employment Legislation in New Y &tate, 1941-19492 JAM. HIST. 1238, 1246
(2006) (noting testimony of Italian Civic Leagueoab discrimination against persons of Italian
descent).

149. Id. at 1249 (noting that the state Federation of Laborved “decidedly less enthusiasm
than ClO-affiliated unions”).

150. Sed eo EganAnti-Bias Bill Splits Republicans in Albary.Y.TIMES, Feb. 18, 1945, at
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array of local and national religious organizatiamsl their leaders also
joined the effort>

The campaign took almost a decade. Citizen predsyrevay of
“[flrequent letters and delegations directed towatwhny from New York
City” led to the creation of the New York State Tmarary Commission on
the Condition of the Urban Colored Population, hdocumented in
compelling detail the massive structural employnsesiordination faced
by African American workers in the stdfé The commission found that
“the operation of deliberate as well as unconsciouses [restrict] the
Negro to certain of the less desirable types ofleympent and generally
[bar] him from the more desirable fields,” suchthe mercantile and
financial industries, much factory work, and emph@nt by public
utilities, insurance companies, and bahRéfrican Americans’ attempts
to move into these desirable occupational fieldsavéh been
prevented . .. by the opposition of community @&src variously
motivated.*** The commission concluded that empioyers’ failor&ite
African Americans was due more to “indifference’ahto personal
prejudice!>

Still locked in aLochnerera mind set, the commission argued that the
“employment policies of private employers consétat field not easily
susceptible to legislative actioft® Nevertheless, the commission
proposed thoughtful remedial steps that helpedrputotion the broad
legislative fix it could not yet embrac¥.

10E (“Supporting [the bill] are Negro groups, Jdwigoups, several other religious groups, the
Congress of Industrial Organizations, the Amerieaderation of Labor, the American Labor party,
the Liberal party and the Democratic membership[of the Legislature].”)Dewey Intervenes for
Anti-Bias Bill, N.Y.TIMES, Feb. 16, 1945, at 21 (describing meeting of taeegovernor with the
Citizens’ Committee on Harlem to confer on the aiid the role of the New York Urban League
and other organizations in lobbying for its pas$}ag@@ Groups to Urge Anti-Racial BjIN.Y.
TIMES, Feb. 19, 1945, at 18 (listing representativeshofch groups and others slated to testify in
favor of the bill).

151. New York: Against DiscriminatignN.Y. TIMES, Feb. 25, 1945, at 2E (noting that
representatives of labor, African American, and€stant, Catholic and Jewish organizations spoke
in favor of the bill);seesources citedupranote 150.

152. SATE oF N.Y., REPORT OF THENEW Y ORK STATE TEMPORARY COMMISSION ON THE
CoONDITION OF THEURBAN COLOREDPOPULATION TO THEL EGISLATURE OF THESTATE OFNEW Y ORK S
(1938).

153. Id. at 16.

154. Id. at 17. It noted that African American boycott caigms had sometimes “won slight
concessions,” but these had been temporary anauthber of jobs gained smaldl.

155. Id. at 18.

156. Id. at 19.

157. Using an analysis similar to Justice Harl&@itsl Rights Casedissent, the commission
proposed that large private institutions, suchaskb and insurance companies, which “enjoy a
measure of statutory protection” and thus posségeasi-public character,” could be subject to
antidiscrimination regulation on the ground tha}¢ State has a special obligation in this field.”
Id. at 42—-43. The commission further suggested tleasthte require public employers to adopt
reforms, such as limiting the discretion of appioigtofficers, engaging in more regular and
publicly announced procedures, requiring hiringceffs to maintain records of and state reasons for
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The momentum for a broader legislative fix soon @weast the
commission with the entry of the United States iorld War 1118
Concerns about ensuring full employment in wartjwies led several
Harlem legislators to push for fair employment $gfion barring
discrimination by wartime defense contractors, ahe governor
established a temporary War Council Committee ascidnination in
Employment to deal with complaints of job bias. Whiee war ended the
commission recommended that it be given permanatss and hearings
highlighted the need for comprehensive legislatibm prohibit
discrimination on the basis of race and religionpoyplic and private
employers aliké>® Legal commentators debated the constitutionafity o
such a measure, with supporters suggesting thalogerp’ Lochnerian
freedoms from labor regulation had already “beeittied away” by other
labor regulations and that the public interest amring discrimination
outweighed the employer’s liberty intere$¥5Opponents fought back with
their own legal and political arguments, especieliyms that the measure
would intensify, rather than eliminate, discrimioatand promote quota
hiring and promotion&™

After several years of battle, the lves Quinn dmalis coordinated
political pressure prevailed, and the legislatiasged both houses of the
legislature by impressive margins, after which ppgutive governor, the
liberal Republican Thomas E. Dewey, quickly sigitédto Taw %

The text of the Ives Quinn Act defined “[tlhe oppority to obtain
employment without discrimination because of raceed, color or
national origin” as a civil right protected both the state’s police power
and state constitution civil rights provisiotia It explained that the Act
reached all defined employers, labor organizatiars] employment
agencies® In an interesting choice reflecting the recogmitibat factors
other than employer prejudice were keeping empkogeeof jobs, the Act
defined it as unlawful for employees and otherdipiarties to “aid, abet,
incite, compel or coerce the doing of any of this éarbidden under this

the outcomes of selection processes, and institftimalized procedures to regulate promotion,
salary increases, and retention, all with an eyébringing to light, and correcting” race
discrimination problemdd. at 38, 42—-43. Finally, the commission detaileel ¢hridence it had
collected about discrimination by labor unions, gmdposed prosecuting them on unfair labor
practice theories and possibly enacted new le@islat this area as welld. at 71.

158. This phase of Ives Quinn’s legislative higtisrwell told by Chensupranote 148, at
1242-45.

159. SeeNote, Legislative Attempts to Eliminate Racial and Religi Discrimination 39
CoLum. L. Rev. 986, 994 (1939).

160. Id. at 993.

161. On the arguments raised by the bill's oppts)eee generally Chesypranote 148, at
1249-51.

162. Leo EganAnti-Bias Bill Is Passed, 109-32, by Assembly Withemendment.Y.
TIMES, Mar. 1, 1945, at 1; Chesupranote 148, at 1258 (noting that the Senate margg48—6);
Id. at 1261 (“[Governor] Dewey signed lves-Quinn ifges on March 12, 1945.”).

163. 1945 N.Y. Laws 458.

164. Id. at 458-59.
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article.”®®

To implement its provisions, the Act establishega agency, the New
York State Commission Against Discrimination (SCAD)It authorized
SCAD to conduct investigations and prosecute clsarmgéound to be
meritorious before an adjudicatory branch in aniatstrative proces¥’
Civil and criminal fines of up to $500 and one yganprisonment could
be imposed for failure to comply with SCAD orderspoocedured® but
before SCAD could prosecute violations, the Acturesd SCAD to
engage in conciliation, mediation, and other pesstameans to resolve
any complaint it found justifiedf®

The work of giving life to lves Quinn lay in thefencement choices of
regulators. Those choices focused on pushing bsoald, structural
change by using law as an incentive-creating bagkidrinduce employers
to self-scrutinize their traditional employmentgrees. SCAD regulators
were less keen on case-by-case litigation, a viewwould bring them
into disagreement with civil rights litigators.

2. SCAD’s Enforcement Work

Nothing more graphically demonstrates the histbaagins of SCAD
in the work of the NUL than the transfer of longyd NUL leader Elmer
Anderson Carter, editor of NULBpportunitymagazine, to SCAD’s five-
person commission and eventually to the positionhaiir'’® Carter, an
African American, a Republican, and a Harvard Ursitg graduate, had
the credentials to mollify the business communitgl,aat the same time,
from the perspective of lves Quinn supporters, avaisnpressive pick due
to his long experience as a civil rights leatlérCarter’s publications
examining race discrimination in employment demiaistd his
understanding of the problem he had been appoiataddress’?

Carter perceived the key to Ives Quinn’s potefif@ctiveness to lie in
SCAD’s enforcement strategits. Consistent with the NUL's long-
standing philosophy, Carter was a strong advocdtencouraging

165. Id. at 461.

166. Id. at 459.

167. Id. at 46162.

168. Id. at 463-64.

169. Id. at 461+62.

170. SeeMORENQ supranote 17, at 116-17, 144.

171. Carter Will Head State’s Bias UniN.Y. TiIMES, Jan. 28, 1959, at 19;8/¢s supranote
59, at 232.

172. Carter frequently used his editorial seatutwey and critique employer and labor union
progress on minority employmer8eee.g, Editorial: The Defense IndustrOPPORTUNITY, Oct.
1941, at 290 (describing some, but not sufficiémiprovement in defense-industry minority
employment);Editorial: Industrial Democracy OpPORTUNITY, May 1941, at 130 (arguing that
unions should place race discrimination on par Vether industrial problems”).

173. See generally Elmer A. Carter,Practical Considerations of Anti-Discrimination
Legislation: Experience Under the New York Law AgaDiscrimination 40 GORNELLL.Q. 40
(1954) (discussing the success of the enforcenfehedves Quinn Act).
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voluntary compliancé’® as were the bill's Republican supporters in the
state legislaturé”> SCAD focused its resources on education and alitrea
campaigns, publishing educational literature andeting with major
employer groups to encourage compliance with Ivesin@s
antidiscrimination mandate®

According to SCAD reports and some external acEuemployer
resistance to complying with lves Quinn was fas lig&n might have been
expected.’ Statistical reports began to show promising gaittsn a few
years in African American women in clerical salglsg and men in semi-
skilled jobs, with corresponding declines in thewncentrations in
domestic and service occupatidfis.

Not all those involved in the enforcement procems the glass as
nearly so full, however. In an initiative led bysetant special counsel
Marian Wynn Perry/°the NAACP pursued public media campaigns and

174. 1d. at 41 (describing “tremendous significance in #mministration of the new
statute . . . of individual employers [that] volarity abandon previous discriminatory hiring
practices,” and lauding “business concerns, soma@hi¢h employ thousands of people” that
“elected to move swiftly toward compliance with@ekercion,” including “one of America’s great
life insurance companies which employed a Negrd witceptional experience in the field of
human relations as one of its personnel officersemto it that hitherto excluded groups would
have a fair chance”see also idat 50 (stating his view that the only hope foméfiation of
“pandemic” discrimination in the United States &li@ the extent to which voluntary compliance
with the provisions of the law can be achieved”).

175. See, e.glves Sees Promise in Anti-Bias LawY. TIMES, May 29, 1945, at 15 (reporting
on Republican Assembly leader Irving Ives’ speecthé Citizens Committee on Harlem warning
that frequent use of the penalties available unkerAct would “indicate ‘that something is
fundamentally wrong’ which the law cannot correetyt stating his opinion that the objectives of
“conference, conciliation and persuasion™ coutgditained “through ‘united community effort™).

176. SeeN.Y. STATE COMM. AGAINST DISCRIMINATION, ANNUAL REPORT 13-14 (1946)
(describing SCAD'’s broadly targeted education cagmpaimed at inducing voluntary compliance).

177. See, e.g.Cartersupranote 173, at 41-42. Carter claimed that “[w]ithimincredibly
short time Negro men and women began to appeheipdrsonnel of companies that never before
had employed them,” and he argued that this waasusecthe Act “gave to employers who perhaps
had harbored a genuine desire to end discrimingtaigg practices a rationale which was
unassailable. To their questioning or disapprovdotieagues or to a resentful labor force they
could say, this is the lawld. at 42;see alsdIoNDI, supranote 147, at 98 (noting that SCAD
advertised with pride during its first decade thiathad not forced compliance in a single
instance”).

178. Seeg.g, Morroe BergerThe New York State Law Against Discrimination: Ggien
and Administration35 GRNELLL.Q. 747, 792 (1950). Berger reported that, wheire2840 64%
of working African American women in New York Cityere in domestic service and 40% of men
were in service occupations, by 1947, these prigparhad declined to 36% and 23%, respectively.
Id. These changes were the result of a variety abfacincluding not only lves Quinn but also the
federal wartime FEPC and war-related labor demdddssee alsdreeD, supranote 120, at 163
(describing improvements in employment statistita the Urban League of Greater New York
attributed to its work and SCAD’s work).

179. Perry, a 1943 Brooklyn Law School graduatel been secretary of the Constitutional
Liberties Committee of the New York National Laws/eBuild. NAACP Legal Director Thurgood
Marshall met her during the campaign for lves Quamd hired her to handle employment and
housing discrimination cases in New York, includilitigation over recruitment and hiring
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enforcement actions where it viewed SCAD as doow little **° The
NAACP filed letters with the agency, protestingmsufficient volume of
litigated cases. The social action committee ofABE pitched in to help
conduct a survey of employment agencies speciglimiwhite collar jobs,
which found that only about one quarter were compglyvith the new
law.*®* Another joint initiative of the NAACP, Urban Leagof Greater
New York, and AJC sought to hire a full-time prafiemal to “stimulate
the filing” of SCAD complaints, especially “testses” aimed at “large
emplog\éers, strategic industries or job classifmadi or novel questions of
law.”*®® This project, the organizations announced, had gbal of
“test[ing] employer compliance with the law by stilating, [sic] large
scale applications from minority groups,” to all@astatistical showing
that employers could not have the pretext thaearfsr individuals®
NAACP Secretary Walter White lambasted the ageacyjong delays in
processing cases and for spending too much timaress releases and
pampbhlets rather than on “attacking discriminagibits roots.*3*

SCAD and the NAACP continued to argue about enfoerd strategies
for many years, but they also sometimes collabdratethe development
of new initiatives and case theories. These coikimns sometimes
resulted in prototypical disparate impact casesades befor&riggs
SCAD, for example, investigated race discriminattomplaints sent by
the NAACP involving hiring and promotions by Geriéators, including
the absence of African American foremen and officerkers. On
investigation, SCAD found “certainly not the kil compliance which

practices of contractors involved in constructidritee Brooklyn Battery TunneSeeMARK V.
TUSHNET, MAKING CiVIL RIGHTS LAW: THURGOOD MARSHALL AND THE SUPREME COURT, 1936—
1961 ,at35, 46 (1994); Reers oF THENAACP, Group Il, Box A 457, folders entitled “Newoyk
State Commission Against Discrimination, 1945-489#7-53" (Library of Congress) (containing
various correspondence to and from Perry regatdergyQuinn and NAACP enforcement efforts);
BioNDI, supranote 147, at 102—04 (describing Perry’s work). iore on the NAACP’s work on
Ives Quinn, see Risa Lauren Golubdifet Economic Equality Take Care of Itself”: ThAKNCP,
Labor Litigation, and the Making of Civil Rightstihe 1940552 UCLAL. Rev. 1393, 1416-17
(2005).

180. Seege.g, Lax Enforcement of Job Law SedhY. TIMES, Feb. 20, 1949, at 48 (reporting
that the Committee to Support the lves Quinn Actked out of the headquarters of the Harlem
Urban League, where a paid secretary recordedimisation cases and aided complainants in
filing charges, and that the NAACP, League and Aa@ charged that SCAD was not processing
enough cases); Bergapranote 178, at 785-86 (further describing activibé€ommittee to
Support the Ives Quinn Act).

181. Seeletter from Edward Lawson, to Marian Perry, NAAQRb. 26, 1946)pcated at
PaPERS OF THENAACP, Group I, Box A 457, folders titled “New YkiState Commission Against
Discrimination 1945-46" (Library of Congress).

182. Press Release, NAACP, A Project to PromoteBEnforcement of the New York Ives-
Quinn Law (Jan. 19, 1948pcated atPAPeRS oF THENAACP, Group I, Box A 457, folders titled
“New York State Commission Against Discriminatiod47—-53" (Library of Congress).

183. Id.

184. Statement of Walter White, NAACP SecretaeySICAD (Jan. 22, 1946lpcated at
PaPERS OF THENAACP, Group I, Box A 457, folders titled “New YkiState Commission Against
Discrimination, 1945-46" (Library of Congress).
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one would hope for in a giant industrial organiaativhich is so much the
symbol of American genius and enterprise,” anadtrmmended that the
company broaden its recruitment base for whiteacgtlbs.

Another initiative concerned a building trades ampiceship program
that had previously excluded African AmericafsSCAD worked with
New York University (NYU) to develop a pen-and-piétest to select an
apprentice class, only to find that this test hag\eere disparate impact,
with only one African American of sixty-five obtang a passing score.
For the next apprenticeship class, SCAD directetVredesign the test;
this time, the pass rate for African Americans Raodrto Ricans turned out
to be a far more acceptable eleven out of thirtgeff’

In still another years-long initiative, SCAD workedth labor and
community groups to encourage New York’s vast hatelustry, an
employer of many African Americans, to develop mwtete-collar jobs
for them. SCAD persuaded employers to set up o#jethnetraining
programs to prepare African American entry-levetkeos for such jobs,
as well as to fund an industry-wide committee onpleyment and
promotional opportunities, administered by paidffsttharged with
carrying out an “action plan®

The hotel industry became the locus of a dispanapact case when
Shellman Johnson, an experienced African Americdel vorker, filed a
complaint against an “East Side hotel” that mairadi a policy of
considering for employment only applicants withledst five years of
experience in another east side hGte8CAD pursued the case before an
investigating commissioner on a theory that empieaidihe policy’s effect.
As the final opinion pointed out, because few i &irican Americans
had the requisite five years of “east side expeségrsuch a rule “ can only
be considered a prohibition against the employméhtegroes

In its first decades, SCAD rarely litigated in ceua strategy that, as
one historian has pomted out, left the way operStDAD to develop what
was clearly a disparate impact approach to itsiomsgg When SCAD did
litigate, it did so in a seemingly carefully chosmEse involving religious
discrimination, where it succeeded in obtainingphél precedent that
blurred the line between intent and effects theosfediscrimination. The

185. MDRENQ, supranote 17, at 129.

186. SeeState of N.YExec. DeP T, N.Y. STATE CoMM’N FORHUMAN RIGHTS, Annual Report
1965, at 20 (1965) (discussing a case involvingsheet Metal Workers Union).

187. Id. at 20-21.

188. Id. at 22—-24.

189. Determination After Investigation at 1-2, dstn v. Ritz Assocs., Inc, C-12750-66 (on
file with author);see alsaGeorge Cooper & Richard B. Sob8kniority and Testing Under Fair
Employment Laws: A General Approach to Objectiviee@a of Hiring and Promotion82 Harv.

L. Rev. 1598, 1601 (1969) (including a discussion offtes of this case by law professors who
helped formulate the case theory@niggs).

190. Determination After Investigatiosiipranote 189, at 2.

191. See, e.g MORENG, supranote 17, at 117 (“[B]y staying out of court, the&D left the
door open for the disparate-impact standard ofidigtation, since the disparate-treatment formula
was not tested and articulated in case law.”).
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Court of Appeals of New York affirmed a findingditcrimination on the
basis of religion, based solely on a prospectivgleyer's persistent
inquiry into an applicant’'s maiden name, noting #raployers “intent on
violating the Law Against Discrimination” were liketo pursue such
practices “in ways that are devious, by methods$lsand elusive **?

The New York Court of Appeals’ sensitivity to théfidulties of
proving intentional discrimination reflected an ongg discussion among
observers and activists about how to interpret @esn’s mandate. The
statute’s enactment represented a major developraedtit therefore
garnered much discussion among experts in busilass, relations, and
law. Many of the hot-button issues still debatethinfield surfaced for the
first time in this discourse. One of these, nopsgmgly, involved the
guestion of intent. On this there was no needaxt afresh because similar
issues had already arisen in implementing the urédior practice
provisions of the National Labor Relations Act (NARwhich prohibited
discrimination against employees for exercisingrtipeotected rights
under that Act® The National Labor Relations Board and the couet®
developing standards of proof for detecting disaratory intent™ that
could guide interpretation of Ives Quinn as weheTidea that proof of
intentional discriminatiosufficedto establish an unlawful act under Ives
Quinn thus was never an issue; the big questionimsisad whether
intentional discrimination wasecessaryo establish a violatiof?> Here,
the policy objectives of the NLRA and Ives Quinre/aot necessarily the
same, and commentators began a heated debatdfabautestion, which
became more urgent as Ives Quinn became the nwgebiposed federal
employment antidiscrimination legislatidi° As often happens today, the

192. Holland v. Edwards, 119 N.E.2d 581, 584 (NLY54).

193. SeeNational Labor Relations Act, Pub. L. No. 74-188,Stat. 449 (1935) (codified as
amended at 29 U.S.C. 8§ 151-169 (200§ als®?9 U.S.C. § 158(a)(3) (defining as an unfair
labor practice “discrimination in regard to hiretenure of employment or any term or condition of
employment to encourage or discourage memberstapyitabor organization”).

194. See,e.g, NLRB v. Jones & Laughlin Steel Corp., 301 U.S.29, 45-46 (1937)
(describing the task of determining whether an eygfs true motive was an unlawful or
legitimate one); Associated Press v. NLRB, 301 W@&3, 131-32 (1937) (sorting between
employer’s “ostensible reason” and actual reasomatficemployee’s discharge).

195. One insightful commentator, writing in 1948gued that “discrimination may exist
independently of malice or intention to discrimmatnoting that “SCAD has held that while
intention to discriminate is not an essential elenod a violation of the Anti-Discrimination Law,
the good faith of the respondent will be considénetktermining” the remedy. Not&n American
Legal Dilemma—~Proof of Discriminatioa7 U.CHI. L. Rev. 107, 109 & n.10 (1949) (citing 1948
SCAD Annual Report). This author also prescientialgzed the potential uses of statistical
evidence and burden shifting devices, offering psafs much like those the courts would develop
in later decade$ee, e.gid. at 110 (“The question arises . . . whether thaedealing with cases
of group discrimination may make use of an induefivocess [using statistics] similar to that used
by the sociologist.”)id. at 124-25 (“[I]t would seem that if a job appli¢@ould show . . . that he
possessed the objective qualifications for therajuestion, the burden could reasonably be placed
on the employer to justify his actions . . . .").

196. See, e.gid. at 109 & n.10 (noting SCAD’s position in 1948 thatent was not an
essential element); ®RENQ, supranote 17, at 114 n.10 (noting similar statemen8GAD reports
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guestion of whether intent was necessary to establviolation of the Act
became enmeshed in analytically muddy ways withteelissues, such as
the weight to give evidence of statistical dispesit the relevance of
discriminatory effects, the threat of “quota” regumnents, employers’
obligations to engage in “affirmative actiol?”and the like.

Also like today’s debates, commentary assessingpkeation of lves
Quinn tended to fall into two “camps,” one chamigra greater reach for
the Act and the other arguing for reining in the’&nterpretation. One
progressive labor expert argued that SCAD’s enforsd policy should
recognize “that the most important matter is nat gettlement of
individual cases but the opening of new job oppaties for members of
minority groups.*®® Another scholar worried about “novel attempts at
evasion or subterfuge,” and argued for the benefi@n administrative
approach to investigation and enforcement becagigeh“provisions are
not penal” and thus “can also be construed bragdiyriting prior to
what they hoped would be the success of natiogaliive efforts, two
other professors presented a comprehensive att@mulaof the
discrimination caused by unnecessary educatiorthj@requirements,
which, they argued, meant that “almost no changacdral employment
patterns could occuf

On the opposite side of the question, more conseeveommentators
argued for an intent-based stand&rdThis debate was by no means
resolved in the 1950s (nor, indeed, has been redadvthis day), but what
is clear on historical examination, as even digeanampact foe Paul
Moreno acknowledges, is that “[t|he idea of systewn ‘institutional’
racism and discrimination, although not yet clearticulated, was present

from 1950 and 1951})d. at 135, 144 (noting shifts in SCAD'’s orientatibnough the 1950s as the
civil rights movement heated up).

197. This term had different connotations at fineet related not to the grant of racial
preferences but to the taking of proactive stepsrizedy violations of lawCf. 29 U.S.C. § 160(c)
(1940) (granting the NLRB the power “to take sudfirmative action including [ordering]
reinstatement of employees . . . as will effectuleepolicies of this [Act]”). The current debate
about affirmative action often forgets these remledyed aspects that remain fully consistent with
the term’s earliest uses.

198. Bergersupranote 178, at 795.

199. Arthur Earl BonfieldState Civil Rights Statues: Some Propao##dowA L. Rev. 1067,
1117-18 (1964).

200. RwL H.NORGREN& SAMUEL E.HiLL, TOwARD FAIR EMPLOYMENT 20 (1964). Indeed, this
treatise, published prior to Title VII's enactmefigquently and clearly articulated the concepts
underlying disparate impact doctrir8ee, e.gid. at 23 (“[L]ess overt practices . . . can be used to
exclude Negroes from employment opportunities atras&ffectively as Southern practicedd);
at 27 (noting the importance of the problem of ‘slennertia,” and adding that, “Traditional racial
employment patterns tend to persist for long perimidime unless there is a conscious decision on
the part of top management to move in the direatioan integrated work force . . . .").

201. See, e.g.Arnold H. Sutin,The Experience of State Fair Employment Commissidns
Comparative Studyl8 VAND. L. Rev. 965, 993—-94 (1965) (writing by southern busirsgmol
professor with suggestions about implementatioité VII, including that it be confined to
intentional discrimination and avoid “quota arguts¢made under the SCAD system).
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in antidiscrimination thinking in the 19508

What was also clear by the early 1960s was the queence of state
private-sector employment antidiscrimination esli@®y 1963, half of the
states in the nation had enacted such fAW#inois, one of the last states
to enact this legislatiof?* quickly generated an effects-based case that
would soon gain notoriety in the debates on Titlle Mhat case, decided in
1963, involved Motorola’s rejection of Leon Myarjgd application for an
electrician’s position. Motorola claimed that itchajected Mr. Myart for
this job because he had failed a general aptiteste ibut was unable to
produce his test score. When the lllinois Fair Eoypient Practice (FEP)
Comm|SS|on administered the test to Mr. Myart, béamed a passing
score’® The first ground for the lllinois FEP Commissioeahning
examiner’s ruling against Motorola thus involves fmding of pretext. As
an alternate ground, the hearing examiner notéd/thdlyart's extensive
vocational training and work experience as an etah clearly
established that he possessed strong qualificatmnthe job, and the
evidence in the record further showed that the iggraptitude test
Motorola claimed to have administered was bothdtgie” and did not “lend
itself to equal opportunity to qualify for . . saidvantaged group&>®

Before Congress, thdotorola case, garbled as to its facts and grossly
distorted as to its hoId|n7g became the consematigaboo about how far
Title VIl could react®” In the end, both conservatives and liberals
approved after revision an amendment offered bgat@edohn Tower that
authorized at least some types of “professionalyetbped” employment
testing®® This language left open the critical question diether such
tests had to adhere to professional norms as tadoweasure relevant job
performance criteria. It also in no way addres$eduse of employment
practices other than testing. These ambiguitigsal®ple room for civil
rights activists and the EEOC to push the theorglisparate impact
analysis farther.

With Title VII's final enactment, the focus of fimer development of
disparate impact theory shifted primarily to thdderal level. Again, an
interaction between civil rights activists, primafrom the NAACP and
the LDF, and responsible regulating agencies, éspecbut not

202. MDORENQ, supranote 17, at 126.

203. SeeCHEN, supranote 40, at 118 tbl.4.1 (listing twenty-five st®EP statutes passed
before Title VIl was enacted and their dates ofpgs).

204. SeeCHEN, supranote 40, at 154-55 (discussing efforts in lllirtoipass FEP legislation).

205. Myart v. Motorola, Inc., No. 63C-127 (lll.iIF&mpl. Prac. Comm. 1964gproduced in
110 WNG. ReC. 5312-14 (1964).

206. Id. at 5313.

207. See, e.g110 ®NG. Rec. 11,251 (1964) (statement of Sen. Tower expressingern
that Motorola case might lead the EEOC to “regutlateuse of tests by employers”).

208. This amendment provides that it is not “alawful employment practice for an employer
to give and to act upon the results of any protessly developed ability test provided that such
test, its administration or action upon the resigltsot designed, intended or used to discriminate
because of race, color, religion, sex or natiomgiio.” Civil Rights Act of 1964, Pub. L. No. 88-
352, 8 703, 78 Stat. 241, 257 (codified as amematld@ U.S.C. § 2000e-2(h) (2006)).
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exclusively the EEOC, pushed forward a “good c@ul bop” approach.

E. A Federal Antidiscrimination Edict for the PrivalEsmployment
Sector

1. Federal Executive Order Enforcement

At the same time that states were developing anlcyment
discrimination jurisprudence that included disparanpact analysis,
government officials working at the federal leveider Presidential
Executive Orders were also experimenting with gaals timetables for
increasing minority hiring rather than merely seekito ferret out
individual discriminatory act®’® There is ample historical literature on
these federal programs, so | will not discuss thene, except to point out
that at the federal administrative level as wallcalled “group based,”
institution-wide, or structural approaches to sudvihe problem of racial
employment subordination were well entrenched & riglevant public
actors’ discourse.

In short, by the early 1960s the discourse thatdeagloping through
the enforcement of employment antidiscriminatioiciscat both the state
and national levels emphasized broad mterpretalﬂalmtld|scr|m|nat|on
mandates to address all aspects of a multi-fagetddem?*° Civil rights
groups “now argued that the problem of discrimimiatin employment
was more complicated, deeply rooted, and structuaatl not so much a
problem of “blatant exclusion, but of business pecas that reinforced the
effects of past exclusiorf*

To be sure, at this point, intent versus impadistés employment
discrimination had not yet been carved into shadmyinct theories. But
this wasotbecause civil rights activists or government adfichad yet to
conjure up the idea of effects-based discriminatitime idea that both
invidious and neutral employment practices couldseadiscrimination
was familiar to both public officials and activisseeking solutions to

209. SeeCHEN, supranote 40, at 231 (describing these efforts undeioua Executive
Orders).See generally.ouis RUCHAMES, RACE, JoBS, & PoLITICS: THE STORY OF FEPC(1953)
(presenting a classic history of the Fair Employhferactice Commissions (FEPCs) organized
under these Executive Orders); Bosigpranote 40 (exploring the work of these federal FEPCs

210. See, e.g Robert A. Girard & Louis L. JaffeSome General Observations on

Administration of State Fair Employment Practicewlsal4 BUFF. L. Rev. 114, 116 (1964)
(“Commissions should strive to induce those colitrgljob opportunities . . . to abandon frequent
unnecessary tests and requirements . . . .”); He®cawartzDiscussion Summart4 BUFF. L.
Rev. 126, 128 (1964) (noting the employer view th§T]Here was very little overt employer
discrimination on the part of top management; tradiis the real problem . . . ."); Henry Spitz,
Tailoring the Techniques to Eliminate and Prevemitoyment Discriminatiorni4 BUFF. L. Rev.
79, 81 (1964) (noting comments by the New York Cassion for Human Rights General Counsel
that, “History, custom, usage and countless othetofs have built barriers into the system which
may not have been motivated by prejudice in thegeption, yet today constitute effective
roadblocks . . . .").

211. MORENQ, supranote 17, at 199-200.
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structural racial subordinatidn?

The rigid doctrinal separation of intent and eféelsised tests for
discrimination would _occur in the Court’s importat®72 opinion in
Washington v. Davjs= where it rejected the lower courts’ application of
the Griggs test for disparate impact in a case challengingobce
department’s use of written employment tests uttteEqual Protection
Clause. Before that, in the words of LDF's leadiegiployment
discrimination Iltlgator Robert Belton, who Wouldrse as LDF's lead
counsel inGriggs “[i]t was alll discrimination [to us]?

By the time the House Education and Labor Committperted out
fair employment practices bills in 1961 and 196B)ural or effects-
based conceptions of employment discrimination weakentrenched in
the public discourse, though the legislative re¢eastes unclear precisely
how such arguments were understood by both thagsldeors who
supported and those who opposed the legislatianfitiely passed in
Congress in 1964. | will not rehash the argumentsiawhether Congress
intended to approve disparate impact analysis vithemacted Title VII;
the inconclusive evidence has been evaluated by widwers who have
reached opposing conclusi

But another important aspect of the legislativedmsof Congress’s
passage of Title VIl does require brief mentioneneecause of the way it
shaped the subsequent complementary enforcementseff the EEOC
NAACP, and LDF in the early years after the stasieaactment. The final
compromise measure Congress enacted into law &s Vit newly
created the EEOC, but at the same time strippetlatl the litigating
authority it had been granted under earlier vessiointhe bill modeled
after the Ives Quinn A¢t® As one commentator put it, the EEOC

212. See, e.g REPORT OF THENATIONAL ADVISORY COMMISSION ONCIVIL DISORDER232-33
(1968) (recommending that public and private empieyemove “artificial barriers to employment
and promotion”). The Commission explained:

Racial discrimination and unrealistic and unneadélgsaigh minimum
qualifications for employment or promotion oftenvhahe same prejudicial
effect. . . .

Present recruitment procedures should be reexamimesting procedures
should be revalidated or replaced by work sampéetral job tryouts. . . . These
procedures have already been initiated in the atetelephone industries.

Id.

213. 426 U.S. 229, 232-33, 239, 241-42 (1972).

214. SeeSelmi,supranote 15, at 723 & n.89.

215. Seesupranote 17 (summarizing literature on this questidime 1991 Civil Rights Act,
which inserted explicit statutory language embrg¢ireGriggsdisparate impact approach, renders
moot questions concerning Congress’s initial stajuintent.SeePeter M. Leibold et al Civil
Rights Act of 1991: Race to the Finish—Civil Riglisotas, and Disparate Impact in 1996
RUTGERSL. Rev. 1043, 1043-44, 1058, 1084-1086 (1993) (notin@riitle by counsel to the
bill's sponsors, that the 1991 Act explicitly cad# theGriggsdisparate impact test).

216. SeeRobert BeltonTitle VII at Forty: A Brief Look at the Birth, Ddatand Resurrection
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was constituted as a “poor enfeebled thiAt"with authority only to
investigate and attempt to conciliate discriminatbarges levied against
private employers but no authority to back up sefforts through
enforcement in the courts.

This scheme obviously had an enormous impact onEBO®C’s
enforcement strategies, until the 1972 amendmentsigigation authority
to the EEOC in private-sector cases. Republicampians of weak EEOC
powers may have hoped to gut Title VII's effectigsa in this manner, but
the regulatory context they produced was more ésterg than that
because it ended up encouraging collaboration leettie EEOC and civil
rights lawyers from the NAACP and LDF. The EEOCrieat forward the
experimentalist tradition pioneered in SCAD’s prark in encouraging
employers to open more employment opportunitiestréalitionally
excluded outsiders while the NAACP and LDF threatkaggressive
litigation against recalcitrant employers who fdite play along with the
EEOC's voluntarist agenda.

2. Early Title VII Enforcement: EEOC and NAACP
Complementary Efforts

Few historians would dispute that activists andnagestaff deeply
steeped in the traditions of the civil rights mowsnbrought the ideas of
the movement with them as they sought to givetbfditle VII. In so
doing, they acted much like a prior generationativésts and government
agency representatives had in implementing the Quéisn Act in New
York State. Early 1960s actors at the federal lavelded EEOC staff
member Sonia Pressman Fuentes, whom some crddiheiauthorship of
disparate impact doctrine within the EE&}EEOC Chief of Conciliation
Alfred W. Blumrosen was another 1960s EEOC staffer articulated the

of the Disparate Impact Theory of Discriminatj@2 HoFSTRALAB. & Emp. L.J. 431, 433 (2005).

217. 1d. (quoting MCHAEL |. SOVERN, LEGAL RESTRAINTS ONRACIAL DISCRIMINATION IN
EMPLOYMENT 205 (1966)).

218. See, e.g GRAHAM, supranote 17, at 244—45 (describing an EEOC memo authoye
Pressman discussing the use of statistical evijde@feourse, to an employment discrimination
law expert, the use of statistical evidence anghatiste impact analysis are not coterminous
concepts, since statistical evidence is also ingpoit intent-based “pattern or practice” caSe=,
e.g, Int'l Bhd. of Teamsters v. United States, 431 \834, 339—-40 (1977) (discussing important
role of statistics in pattern or practice caseBave not been able to verify the claim that Pressm
was first to articulate the disparate impact thewithin the EEOC. Pressman had been a staff
member at the NLRB and founder of the National @izmtion for Women, and thus had ample
background and theoretical sophistication in disitration concepts. In oral histories, however, she
concentrates on her role in convincing the EEO@ke sex discrimination serious§eee.g,
Interview with Sonia Pressman Fuentes, Foundeiiphgt Organization for Women (Dec. 27,
1990),available athttp://www.utoronto.ca/wjudaism/contemporary/dechistory _eeoc.htm. The
issue of authorship of the disparate impact conwépin the EEOC is inconsequential in any event
because, as | have shown, no one within the EE@@atkto “invent” disparate impact theory at all
since the concept pre-dated the agency’s creation.
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concepts underlying disparate impact thédtyther key players in the
early interpretation of disparate impact doctrimeder Title VII were
litigators for the NAACP, including Robert Beltowho played a major
role for LDF in employment cas&sand was counsel iBriggs®** and
Jack Greenberg, LDF general counsel, who ar@regfysbefore the U.S.
Supreme Court:?Law professors George Cooper and Richard Sobwl als
made important contributiorf8> All have recounted the key place of
Griggsin LDF's strategy in building oBrown v. Board of Educatioto
attack what the organization viewed as a next npajority in dismantling
structural racial subordinatidh?

The early days of implementation of Title VII baaealogies to the
implementation of SCAD, not only in the sharingoefspectives between
government agents and activists but also in thergyes produced by
complementary enforcement efforts. The EEOC immebjidbegan to
encourage broad-scale reform across targeted nmlusctors, much as
the New York SCAD had done but with broader natiendhority. In its
early internally authored history, the EEOC repdrtgth pride on its
campaigns to induce broad voluntary dismantlingjggriminatory barriers
to African American employment, which it aimed esp#y at carefully
targeted employment sectors in the Sdath.

According to this EEOC account, when it openediosiness, the
Commission found itself flooded with far more disgnation charges than
it had anticipated?® Most of these charges came from southern states an
involved race discrimination, and “[o]Jver one-thimf them were
stimulated by the NAACP, whose prime concern wdhk getting cases in
a posture to take to cour?* This EEOC account corresponds with the

219. See, e.gAlfred W. BlumrosenThe Duty of Fair Recruitment Under the Civil Rightg
of 1964 22 RUTGERSL. Rev 465, 503 (1968) (arguing that some “objectivestese ‘carriers,’
which translate discrimination in education intsatimination in employment”); Alfred W.
Blumrosen,Strangers in ParadiseGriggs v. Duke Power Cand the Concept of Employment
Discrimination 71 McH. L. Rev. 59, 59-61 (1972) (discussing his attempt asEEDC Chief of
Conciliations to negotiate a model agreement onleyngent testing and the subsequent
development of the EEOC’s disparate impact emplaoyresting guidelines).

220. SeeGREENBERG supranote 46, at 447 (describing Belton’s role).

221. Griggs v. Duke Power Co., 515 F.2d 86, 8 (it. 1975).

222. Griggs v. Duke Power Co., 401 U.S. 424 (1971)

223. See generallZooper & Sobolsupranote 189 (outlining disparate impact theory).
224. Seege.g, Robert BeltonTitle VII of the Civil Rights Act of 1964: A DecadfePrivate
Enforcement and Judicial Developmer2® S. LouisL.J. 225, 246 (noting the importance of
Grigg9); GREENBERG supranote 46, at 443 (describing the impact of @rggs campaign as

“almost on a par with the campaign that viénowr’).

225. Part Il, Equal Employment Opportunity Comnaes Administrative History,
microformed orCivil Rights During the Johnson Administration 383-1969, Reel 1, Slides 119—
69 (Steven F. Lawson ed., 1984) [hereinaftéministrative History].

226. Id. at 105-06.

227. 1d. at 106.
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recollections of key players within the NAACP, wbonfirm that their
strategy was to force cases to cdtftt.

The Commission found itself internally divided overhether
enforcement through the courts was preferable tesiting efforts into
obtaining voluntary plans by employers, but in ¢émel, it found itself so
swamped with work that workload alone “made academi the debate
going on both inside and outside the Commissiothermost desirable
approach for eliminating employment discriminatiéff. The EEOC thus
called for discussions with attorneys from the NAA@nd LDF and
obtained an agreement from them “to concentratethan quality
of . .. charges rather than on quantity so thatdharges would be as
strong as possible when they came to the Commié%?&n

With the NAACP and LDF focused on finding and dexpehg cases
with strong facts, the Commission concentratedffisrts on negotiating
complex and far reaching conciliation agreementschvit viewed as its
first “landmark” accomplishments! Some of these cases reflect the
agency’s experimentation with disparate impact ymigf>? One case,
which the NAACP developed and the Commission theayed, involved
the nation’s largest shipbuilder, the Norfolk, \iimg, Newport News
Shipbuilding and Drydock Company. The Commissidi966 conciliation
agreement with that employer, which it billed as‘most extensive and
detailed agreement ever negotiated in the field eofiployment
discrimination up to the time,” had as its “mosgrsficant aspect”
Newport News’s agreement to retain the servicesajutside expert “to
review its industrial relations system and to metk@nges in its wage and
promotign system” to open up more opportunities&fsican American
workers?®?

Another landmark agreement involved Kaiser Alumiramd Chemical
Corporation and its associated union, which joiatiyeed to replace their
collectively bargained position-based senioritytsyswith a plant-wide
system that would increase promotion opportunfoesfrican American
workers by allowing them to bid into higher paid$o This, the EEOC
proudly explained, “was the first agreement to makenroad into the
problems created when seniority systems are usgdntionally or

228. For a description of the NAACP and LDF sugtén filing these complaints, see
GREENBERG supranote 46, at 413 (“The complaints focused on aréderge black population,
high black unemployment, and industrial growthid);at 414-15 (“[LDF targeted] semiskilled and
skilled blue-collar jobs, which paid well but didrequire much formal education. ... and
discriminatory hiring and promotion practices, niaitesting, unnecessary high school diploma
requirements, and word of mouth recruiting.”). TH¥ focused on litigation and distrusted “timid
bureaucrats.” Beltorsupranote 224, at 229—-30. The NAACP's labor directonilsirly argued that
state FEP agencies had fail&geHerbert Hill, Twenty Years of State Fair Employment Practice
Commissions: A Critical Analysis with Recommendegi®4 Burr. L. REv. 22, 23 (1964).

229. Administrative Historysupranote 225at 129-30.

230. Id. at 106.

231. Id. at 119-20.

232. 1d. at 248.

233. Id. at 120-21.
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inadvertently as a means of perpetuating race discriminatith.”

The EEOC also undertook public hearings to “praafjployers to
institute affirmative action programs designedrtmaldlen opportunities for
minority group members>®> The Commission decided to concentrate on
the southern textile mdustry, with the goal ofesiieg the EEOC into a
“broader” or “wholesale’ approach of |ndustry-W|oe1t|d|scr|m|nat|on
programs” as opposed to “case-by-case ‘retail’ hagaf complaints by
individuals.”*®* EEOC officials, |nclud|ng Blumrosen, planned amemty
which they decided to call a “forum” rather thaheaarlng to make it less
legalistic, over a two-day period in Charlotte, o€arolina, and then
initiated a “cooperative follow-up program” withéjpresentatives of the
Carolinas’ textile industry” to search for ways topen new job
opportunities for minority memberé® These efforts produced multiple
“changes in employment patterns” that reportedly e measurable
increases in jobs for African Americans in the

Another aspect of this program involved EEOC repméstives’ visits
to mills “to review hiring, promotion, and job ckification” system&>°
The EEOC helped coordinate recruitment drives fraduced new
applicants, and “pointed out subtle forms of diseniation on. the lower
supervisory levels which management was not awaséeel.>*° It sought
changes based squarely on disparate impact anagsis the following
situation:

In one city, the president of a textile firm orgeed a meeting
between seven of his plant managers and Commission
representatives to discuss screening methods foicapts

and existing testing proceduttesdetermine if they were job-
related and validated or simply a matter of custds.a
result . . . plant managers decided to discardtésts and to
develop new ones with greater relevance to job

234. Id. at 122-23 (emphasis added). The issue of bonasédwrity systems’ effects in
perpetuating former discrimination is an importtgic in its own right, but | do not focus on it
here in order to avoid further complicating my a#ikre about the development of disparate impact
doctrine. For a good discussion of this issue ftoen1960s, see Cooper & Sokmipranote 189,
at 1601-31see alsdBelton, supranote 224, at 242—-43 (noting that decisions comsigehe
discriminatory effects of seniority systems conitéd to the development of disparate impact
doctrine).

235. Administrative Historysupranote 225, at 130.

236. Id. at 137.

237. 1d. at 137-38, 144.

238. Id. (noting that, over the time period, new African éanan hires in the mills represented
41% of all new hires).

239. Id.

240. Id. at 144-45.

241. |d. (emphasis added). Another aspect of the Commisséamly work involved thinking
through the meaning and significance of the Toweermdment and the Mansfield-Dirksen
compromise package’s inclusion of an amendmentta6§g) that added the term “intentionally” to
the statute’s relief provisionsd. at 249. The Commission saw little concern with Troever
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The Commission undertook a similar initiative inodrer major
southern employment sector, the private utilitiegustry, where EEOC
data showed that ° mlnorlty participation rates wergest of any” in the
nation’s major industrie$> The Commission subsequently undertook an
initiative patterned after its success in the Gaed' textile industry,
planning to visit twenty southern cities to encgeraoluntary self-analysis
and development of steps to increase minority ¢iaind advanceme
It was from a recalcitrant employer in this indigdtsector that th&riggs
litigation arose.

3. Developing the Case Theory@miggs

The facts inGriggs involved a southern private utility that was
unwilling to play ball with the EEOC. Duke Powerciied to introduce
intelligence testing and a high school diploma nemment for unskilled
jobs at the eve of Title VII's effective date, thtmsing the distinct
possibility that its actions were motivated by oheus intent. The facts
were probably not strong enough to support a veatighis theory in a
southern court, however. Duke Power argued thatitacted in good faith
and pointed to facts such as its wﬂlmgness tofpagmployee education
programs to support its positiétf The NAACP and LDF therefore filed a
class action complaint on behalf of thirteen naplathtiffs on a disparate
impact theory in 1966% though the case would not reach the U.S.
Supreme Court until half a decade later.

The Griggs plaintiffs lost before the district couf® but Griggs was
not the only case of its kind litigated in the indrege aftermath of Title

amendment, explaining that “[v]ery early in itsthiy” it had “found reason to believe” that some
ability and aptitude tests were contributing to tmeaintenance of racially discriminatory
employment patternsld. at 232. After study, it had promulgated guidelime4966 calling for
“objective standards for selection screening amdnotion of workers,” with a “special emphasis
on job analysis, recruitment, screening and inésvirig related to job requirements, and test
selection on the basis of job-related criterld.”at 234. The Commission further explained that it
had concluded that it was an unlawful practiceatbtd hire or limit employees “on criteria which
prove to have a demonstrable racial effect withabesir and convincing business motivil” at
248. It acknowledged that this reading of the s¢atould not easily be squared with the Mansfield-
Dirksen § 706(g) amendment and that a further wgrlout of the issue among the courts,
Congress, and the Commission would be requilkdat 249. Close inspection thus does not
support Graham'’s assertion that the EEOC simplglstto rewrite or ignore the legislative history
of the Act. See GRAHAM, supra note 17, at 250 (citing the EEOC's internally aréd
administrative history to support the propositibatt‘the agency was prepared to defy Title VII's
restrictions”).

242. Administrative Historysupranote 225, at 164—65. More specifically, only 3.8%
employees at these utility companies were Africamefican, and almost half of these companies
employed no African Americans at dtll. at 168.

243. 1d. at 169.

244. SeeGriggs v. Duke Power Co., 401 U.S. 424, 427-28, #B2phasizing absence of a
dispute by the courts in the case about the emp#ogbsence of bad intent).

245. SeeGriggs v. Duke Power Co., 292 F. Supp. 243, 243M.D.N.C. 1968).

246. 1d. at 244.



2011] SOCIALMOVEMENTHISTORY 293

VII's enactment. Several cases on disparate impaeffects theory were
in the litigation pipeline befor&riggsreached the U.S. Supreme Court. A
case filed in California alleged that an employgridicy against hiring
applicants with records of minor arrests but novactions violated Title
VII on the grounds that African Americans were fiaore likely to face
arrests for minor alleged transgressiélsThe district court upheld the
plaintiffs’ theory, finding that their evidence disparate impact was
“overwhelming and utterly convincing” and that #maployer had failed to
show any business necessity for its pofityThe court concluded that the
employer’s policy constituted unlawful discrimirati“even though such a
policy is objectively and fairly applied as betwesgwplicants of various
races” because it caused “substantial and dispri?é]ate[]” exclusion of
African Americans from employment opportunitf&s.

In another case, which arose out of Louisiana Wi#ACP counsel
representation, the district court accepted a anttileory in a challenge to
a paper plant operator that had instituted new te&ing requirements
between 1963 and 1964 to determine job eligibidibd transfers for
unskilled employment positiorfa° The court found the employer’s action
illegal where the evidence showed that it had aztbite tests with no
professional studsy and no attention to their rabeean measuring actual
job requirementé™

In another complex “pattern and practice” caseyratidy the Justice
Department, an Ohio federal district court foundattta union’s
administration of a competency exam for electrisiaas unlawful where
forty-one of forty-four presently employed membleas! failed it and these
dismal passage rates could be expected to “chifficAn American
applications for union membersHip.

Courts in other cases from Massachuggti€alifornia?** Missourf>°

247. Gregory v. Litton Sys., Inc., 316 F. Suppl 4003 (C.D. Cal. 1970).

248. Id.

249. Id.

250. Hicks v. Crown Zellerback Corp., 319 F. Supp4, 316, 319 (E.D. La. 1970). These
counsel were George Cooper and Richard Sobol, eutii@ key article articulating the disparate
impact theory of discrimination, Cooper & Sobalipra note 189, who assisted LDF on
employment cases for many yed3geGREENBERG supranote 46, at 418-19.

251. Hicks 319 F. Supp. at 319.

252. Dobbins v. Int'l Bhd. of Elec. Workers, 292 upp. 413, 433 (S.D. Ohio 1968),
modified on other ground4969 WL 120 (S.D. Ohio 1969).

253. Arrington v. Mass. Bay Transp. Auth., 30&Epp. 1355, 1359 (D. Mass. 1969) (finding
that plaintiffs likely would succeed on the meiitsa challenge to general aptitude tests for ttansi
authority drivers and collectors where the empl@féared no evidence of the tests’ relevance to
job duties).

254. Pennv. Stumpf, 308 F. Supp. 1238, 1246 (84).1970) (rejecting a motion to dismiss
a class action that challenged a police departmese of written tests that had not been validated)

255. United States v. Sheet Metal Workers Int$'As416 F.2d 123, 135-36 (8th Cir. 1969)
(ordering local union to revise its journeymen’srance exam to ensure that it was designed to test
job ability).
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and Oklahom&® reached similar results, as did the EEOC at the
administrative levef>” Thus, whenGriggs reached the U.S. Supreme
Court, it was presented with an issue about whiehet had been robust
debate in the courts, within the EEOC, and for mgars prior to that, in
state FEP agencies and the civil rights movememtrgdly as well.

IV. THE LESSONS OF ASOCIAL MOVEMENT ANALYSIS

The preceding analysis locating the origins of diafe impact analysis
in experimentalist approaches aimed at remedyiagtituctural causes of
racial employment subordination leaves for furttlescussion the
relevance of this history to debates about dispanapact analysis today.
A supplementary and intertwined question is whet éimalysis offers to
the ongoing development of social movement mettaggolin legal
scholarship.

As already noted, my claim is not that the histbiyncover here
compels the retention of disparate impact doctim&ead, my point is a
softer but no less important one—namely, that nmseptions about the
historical pedigree of legal ideas, such as thepewsed about the orlglns
of disparate impact analysis in the work of Hugh!@m and othefs® can
influence the perceived legitimacy of those ideBsparate impact
analysis has been criticized as a last-minutepiticeived afterthought of
the EEOC, improvidently adopted by the CourGiriggs?*® but a social
movement analysis shows that the doctrine wasrtbstupt of decades of
lower-profile development among several generatioh<ivil rights
activists and sympathetic regulators. To be sheeconcepts underlying
disparate impact analysis were not highly visihiéswle these circles of
expert antidiscrimination advocates prior to thei€s decision irGriggs,
but this is part of the lesson of this narrativéreTdevelopment and
transmission of ideas about legal reform generayesbcial movements
may not always be visible through traditional lagakearch techniques that
focus on major case law developments. Attentionitwo-level analysis of
social movement activists’ incubation of reformaden lower-profile
settings, such as at the state level and in waikiaeithe realm of law, can

256. Jones v. Lee Way Motor Freight, Inc., 431dR225, 249-50 (10th Cir. 1970) (holding
that an employer’s purportedly neutral policy oblpibiting transfers between two categories of
driver jobs, which had discriminatory effects omoniity employees, was not sufficiently justified
by business necessity).

257. SeeALFREDW. BLUMROSEN, BLACK EMPLOYMENT AND THE LAW 32 (1971) (citing a 1966
EEOC administrative opinion involving a southerndgrocessing company, which stated that,
“[Wi]here, as here, the educational and testingdathave the effect of discriminating and are not
related to job performance, there is reasonablsectubelieve that respondent, by utilizing such
devices, thereby violates Title VII.")d. at 33 n.51 (citing 1967 EEOC chair’'s statement,tha
“[T]he true situation today is that discriminati@often not a specific incident, but . . . . theult
of a system” and nondiscrimination “means the difi process” of “challenging the system, of
undoing its discriminatory effects . . . .").

258. Seegenerallysources citedsupranote 17.

259. SeeGRAHAM, supranote 17, at 383-89.
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contribute to a fuller understanding of legal refddeas.

To recap my findings: Prototypical disparate impaeas appear by the
1940s and 1950s in the work of New York’s SCADaasxtension of a
voluntarist tradition pursued by the NUL as early the 1910s.
Experimentalist activists-turned-regulators sucR@gublican NUL editor
Elmer Anderson Carter, along with New York Statey&aor Dewey and
the moderate Republican legislators who activeppsuted Ives Quinn’s
passage, held pro-business, anti-big governmeitigablviews. They
wished to end race discrimination in employmentrmitthrough heavy-
handed compulsion. Carter believed that appeamfaoyers to reassess
their traditional employment practices to find ways increase
opportunities for racial outsiders was the mostinfit method of
accomplishing the dual goals of ending structueaial exclusion in
employment while also avoiding an unduly restrietregulatory regime.

The experimentalist roots of disparate impact cptss#us contravene
a common stereotype about disparate impact docttenerigins do not lie
in the demands of militant civil rights organizebsit instead in a pro-
business, regulatory-partnership model embraceddaerate civil rights
leaders. Activists like Carter envisioned using lewengineer social
change, not primarily by resorting to the courtd,father by encouraging
employers to reflect on and take action suitech#ortsituations. Carter
wanted to soft-pedal change, approaching the IvesnrQ Act’s
antidiscrimination mandate with expectations of Eygrs’ good faith
behavior, but also carrying the “stick” of potehtewsuits to command
employers’ attention.

In contrast, the push to enforce antidiscriminatitandates primarily
through lawsuits in court came from lawyers and-¢antric organizations
such as the NAACP. These lawyer-activists and orgéions distrusted
flexible and voluntary approaches relying on emeisy good faith
compliance efforts. This litigation-focused perdpecnecessarily makes
disparate impact analysis a close cousin to digpdraatment, since
litigation inherently involves accusing the defendaf doing something
wrong or illegal.

The tension between experimentalist and litigatientric views of
disparate impact concepts was a perennial onaadtpresent in the early
years of SCAD’s enforcement of the Ives Quinn Adten Carter, newly
transferred to SCAD from his post as NUL editogued for the efficacy
of voluntarist approaches, while the NAACP held a@onferences and
conducted litigation based on its conviction thaA® was spending too
little of its effort litigating in court. It was kewise present in the early
enforcement days of Title VII, when the EEOC pudscarefully targeted,
industry-wide campaigns to encourage employers dentify and
voluntarily eliminate neutral practices that blogkeinority employment
advancement, while the NAACP sought to pressur&B@C to process
more complaints. The two organizations’ negotiatiba more cooperative
relationship led to the pursuit Gfriggsas a test case against a recalcitrant
employer that resisted the EEOC’s campaign to iadotuntary reform in
a targeted southern industry.
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Not only was this tension perennial, but it wa® gieoductive despite
the conflicts it sometimes engendered. The volisitapproaches of the
NUL avoided alienating the business community, /ttile more militant
demands of the NAACP prodded employers to thinkenseriously about
race reform. Staying out of court allowed early $CAegulators to
experiment with disparate impact concepts withieaitisk of having these
ideas judicially annulled, while the threat of lghrauled into court helped
motivate employers to cooperate with SCAD’s suggastto assess and
overhaul traditional employment practices. Aftetld VII's passage, the
EEOC could follow SCAD’s example by adopting theftgop” approach
of meeting with employers to encourage voluntafyrées to scrutinize and
reform traditional employment practices, while it the same time
coordinated with the NAACP’s “tough cop” approadhaggressive and
sophisticated litigation against recalcitrant engplts such as the Duke
Power Company, the defendanGniggs

In short, a social movement history of disparatpdot analysis shows
that experimentalist and litigation-centric appttoesto disparate impact
concepts existed in competition and cooperationh wach other.
Experimentalism allowed for flexible, compliance4mating approaches,
while litigation offered the threat of accusatomytigation-centric
alternatives. Experimentalism in the 1940s and $38lowed SCAD to
develop disparate impact precepts without the pliséng and potentially
constraining supervision of the courts, while ftigdtion expertise of the
NAACP and LDF later gave the EEOC the enforcenmesthtknocked out
during the legislative compromises leading to Tilés passage.

At the same time, this narrative reveals the proklengendered when
important ideas about law developed within sociavements do not
obtain high-visibility expression in popular cukuiPart of the legitimacy
crisis facing disparate impact analysis today ststems from the fact that
this doctrine is relatively technical and complison-experts in the field
often confuse it, sometimes naively and sometimiés meore cynically
calculated rhetorical motives, with bugbears sighQuotas, strong race-
conscious mandates, and harsh forms of affirmaiiten. Supporters of
disparate impact analysis are currently undertattiedask of articulating
the policy benefits to all employees that flow fradisparate impact
standards. It may help this project to highlight aagprimary policy
justification for this doctrine its importance ams @acentive-creating
mechanism. Ideally, disparate impact doctrine eragms employers to use
selection devices suited to measuring the perfocenarharacteristics
required in particular jobs, without litigation.

Just as activists have not sufficiently succeededanvincing the
public of the virtues of disparate impact analygsen expert legal
scholars have not sufficiently appreciated thatdhee of disparate impact
law ultimately lies, not merely in litigation viates, but also in shaping
employers’ incentives. This blind spot in employmescholars’
assessments stems from the litigation-centric getsge common in legal
scholarship generally, which similarly manifesgelf in social movement
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legal scholarship, as others have pointed¥ut.

Legal social movement scholars’ focus on courtslé@dso two other
biases that deserve mention. One involves methgggimlegal scholars’
misguided tendency to look for the sources of laedpminantly in the
actions and ideologies of lawyers. In the casesgfatate impact concepts,
a focus on the attitudes of civil rights movemewyersserves only to
perpetuate a litigation-centric perspective on aiafe impact doctrine:
Because lawyers focus on litigation, legal schatessume that disparate
impact law was primarily intended as a route igdiion success. Opening
the scope of inquiry to include the work nbn-lawyersworking in
organizations focused on matters other than libgaisuch as the NUL,
reveals the existence of ideas about using lawptwposes other than
merely the creation of a cause of action enforeedbbugh the courts.

Second, as | have also shown, a litigation-centew of the purposes
and history of disparate impact law produces disthpresentist notions
of the importance of the concept of intent in thevelopment of
employment antidiscrimination principles. Todayeint plays a key role as
the lynchpin of the disparate treatment para ut that is because
Washington v. Davisleaved apart antidiscrimination tests basedtemin
versus effects. A presentist perspective ignoresgdtt that effects-based
ideas were present at early stages of the develupaieemployment
discrimination law. From a very early period, cikigjhts activists were
centrally concerned with the problem of pervasivestitution-based,
structural employment subordination that had ewtred itself beyond
particular employers’ prejudice, and it follows tttiaeir strategies would
be addressed at combating this structural employsdrordination built
into institutional traditions, rather solely focagion the invidious bad acts
captured through a focus on intent.

Finally, the social movement perspective offerectsheds new light
on the interplay between Congress and the Cothieisuccession of cases
from Griggs, throughWards Cove to the 1991 Civil Rights Act
amendments and, most receniycci. Congress and the Court have been
engaged in a dialogue about where to set the balaeteveen protecting
employers from undue liability exposure, on the baed, and preserving
the possibility of plaintiffs’ success in mountidigparate impact litigation
challenges to employers’ selection practices, enatiher. At this point,
even without takindrica into account, this balance skews strongly against
plaintiffs’ chances of prevailing, as shown bothtly difficult burdens of
proof at the prima facie stage of disparate impaatysis and by empirical

260. See generallfomiko Brown-NaginElites, Social Movements, and the Law: The Case of
Affirmative Action 105 @Lum. L. Rev. 1436 (2005) (criticizing legal social movemerit@arship
for tending to pivot around judges and their opisip Edward L. RubinPassing Through the
Door: Social Movement Literature and Legal Schagps150 U.PA. L. Rev. 1 (2001) (criticizing
social movement legal scholarship for its tendendgpcus on prescriptive arguments).

261. See, e.gReeves v. Sanderson Plumbing Prods, Inc., 530133 134-35, 153 (2000)
(“The ultimate question in every employment disénation case involving a claim of disparate
treatment is whether the plaintiff was the victifrirdentional discrimination.”).
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evidence showing plaintiffs’ low chances of litigat success. At the same
time, even afterRicci, lawyers for employers profess a continuing
commitment to adV|S|ng clients to conform to prefesally accepted test
validation practice$®* Thus, if the Court does not go so far in the feias

to invalidate disparate impact analysis on cortstital groundsRRiccimay
not pose as great a threat to the key policy obgxnf disparate impact
law as civil rights supporters fear.

V. CONCLUSION

My analysis of the social movement history of disp@impact analysis
offers new insights for participants on all sidéshe postRicci debate
about the future of disparate impact law. For thwlse bemoan the lack of
plaintiff victories under this doctrine today, mpadysis suggests that
litigation victories were not the only goal of thetivists who developed
disparate impact doctrine. Instead, the critenigufdging the value of this
doctrine should involve a more complex valuationbeswging the
expressive and incentive-producing aspects ofldgal rule. Disparate
impact doctrine may be doing important legal wonkere without
substantial numbers of litigation victories becatspurpose was and is to
encourage employers to reflect on the possible fienaf choosing
employment selection processes that better me#iseirelements of job
performance needed for particular positions. chtﬁegue that courts do
not deal well with matters of structural discrintioa,?®* the perspective
uncovered here responds that while this may wettiloe the history of
disparate impact law indicates that its underlyoomncepts were not
intended solely for the use of courts. In this gfdetv Deal erd> the
regulatory style of our times may resonate with thgerimentalist
sensibilities of the moderate, pro-business agfits activists of the NUL,
who saw the threat of litigation and court enforeemas a useful
persuasive backdrop to motivate employer compliaatteer than as the
enforcement mechanism of first resort.

To supporters of disparate impact law, the anabyiéesed above may
tentatively suggest the continuing beneficial éff@t disparate impact law
despite the Court’s attempts to shift this doctima more pro-defendant
direction—a goal that it seems bent on accomplgh@#s shown by its
succession of cases froiards CovehroughRicci. The backdrop of
disparate impact standards now codified by statiltgresents a very real

262. SeeSymposium on Ricci v. DeStefanoThe Future of Title VII Disparate Impact
Litigation After the New Haven Fire Department Cagect. 28, 2009, American University
Washington College of Law, at 22:54—-29:40 [herdardRicci Symposium] (Comments of Grace
Speights, Managing Partner at the leading emplsighr{aw firm of Morgan, Lewis & Bockius
LLP) (stating that nothing aboRicci changes the advice she will give her clients toly with
disparate impact test validation requirements)dfrdiong on file with author).

263. See, e.g Bagenstossupranote 15, at 2-3.

264. SeeDorf & Sabel,supranote 19, at 270—72 (connecting the increasingmeé on
experimentalist regulatory techniques with the idecbf the New Deal state and its associated
bureaucracies).
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threat of lawsuits from sophisticated plaintiffayers in easy cases—
namely, those in which employers have failed ewvesttiempt to design a
test that conforms to professionally accepted a#itbth norms for ensuring
the fit between job performance and test desige.statutory articulation
of disparate impact law is thus doing importantlegork by providing
leverage civil rights activists can use to advaaisé rights goals in
employment. It may be, in light of the new “subsi@rburden on innocent
third parties” defense apparently create®Ricci, that plaintiffs’ counsel
should seek to be more proactive in working wittpkayers in the initial
design of selection devicdsforeemployers administer high-stakes tests.
This is a suggestion to which some leading pldsitédntidiscrimination
counsel have expressed resistafit®ut may be a consequence of the
Riccidecision that should not be overlooked.

My reading ofRicci further suggests a new way of thinking about the
dynamic of Court and Congressional dialogue on afefle impact
standards. ImRicci, as in the Court’s earlier attempt to lower emplsy
disparate impact liability risks undanards Cové® the Court has
appeared willing (at least for now) to leave theibadea of disparate
impact analysis intact, while lowering the lialilithreat to employers
emanating from it. To some degree, the Court’s@guyr is consistent with
early civil rights activists’ experimentalist viewbout the proper scope of
employment antidiscrimination regulation—namelwttlaw should offer
standards and guidance about good civil rightstipes; along with fairly
low probabilities of liability. This would lead ergyers to take some steps
to lower liability concerns, such as test validatemd use of professional
test designers, but not to take unduly drastic oress such as so-called
“quota” hiring, to insulate themselves from a l#ign threat set too high.
It is possible to read thRicci majority’s concerns in this way! even
though the Court does not explicitly articulate tsug framework.
Supporters of disparate impact doctrine may cdyrdxt troubled that
Ricci disturbs the proper balance of liability incensivgy increasing the
chances of “reverse discrimination” disparate et claims while at the
same time lowering the threat of disparate impiatillty after a test’s
administration; but at leaficci does not appear to allow employers to
disregard the need for proper design of selectrongssesb initio.

Finally, my analysis offers an important perspexthould the Court
follow Justice Scalia’s prediction that it must soeonsider the

265. SeeRicci Symposium,supra note 262, at 1:15:46 (comments of Joseph M. Seller
partner at a plaintiffs’ civil rights firm, Cohenildtein Sellers & Toll PLLC) (“Plaintiffs are going
to be, counsel at least, are going to be waitingemhow the tests are administered . . . . For one
thing, there would be no violation of the law, as &s | read it, where there’s been no denial of
some kind of employment opportunity.”).

266. Seed90 U.S. 642, 654-57 (1989).

267. See, e.g.Ricci v. DeStefanol29 S. Ct. 2658, 2682 (2009) (Scalia, J., comog)r
(expressing concern that Title VII's disparate irtgarovisions will require employers “to make
decisions based on (because of) . . . racial owtsymMy thanks to Sharon Rabin-Margaliot for
her incisive presentation at the Fifth Annual Lalaod Employment Law Colloquium and a
subsequent informal conversation that clarified tieiading oRiccifor me.
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constitutionality of the disparate impact doctrindustice Scalia
characterizes disparate impact law as a race-aurseneasure and, to
some extent as already discussed, this is trubgisense that it requires
employers to take note of race-related statistissng from their hiring
and promotion practices. But this is a “soft” foofrace consciousness,
because it mandates no action on the basis opeacse, in the same way
that the Court has previously upheld “soft” fornisace consciousness in
voluntary affirmative action program® What an experimentalist
perspective on disparate impact law adds is theetitkt assessment of the
constitutionality of race-consciousness regulasbould recognize the
difference between “soft” versus “hard” regulatapproaches. Litigation-
centric approaches aimed at proving that emplamegaged in illegal “bad
acts” are a “hard” regulatory form, but more volnt approaches that
call on employers to scrutinize their traditionedgtices and consider the
adoption of alternatives that are both better duiteselect employees
based on job performance requirememdproduce less severe disparate
impact constitute a soft form of regulation, higtally anchored in
moderate, pro-business civil rights ideologies.Sapproaches should
pass constitutional muster as a legitimate meabglahcing civil rights
and pro-business policy considerations through mdhat preserve
employer discretion. Otherwise the entire onuswf gghts law rests on
the blame game of disparate treatment analysis.

At the very least, it would be unfortunate to netagnize the
voluntarist and experimentalist origins of dispanatpact analysis when
assessing its constitutional permissibility as palbng-standing goals of
America’s flagship social movement for racial jasti

268. SeePrimus, supranote 14, at 501, 585 (pointing to the Court’s reagpinions in
affirmative action cases such@sutter v. Bollinger 539 U.S. 306 (2003)ypholding a flexible,
carefully designed race-conscious law school afftime-action admissions plan).
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