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'Hybrid Liability Under Kyoto Protocol’

by Glenn Wiser and Donald Goldbery

The Center for International
Environmental Law, UNFCCC
and the Kyoto Protocol

s the Earth continues to

experience record-breaking

temperatures, sciéntists
increasingly point to human activities—
especially the burning of fossil fuels—as
the culprit. Rising concentrations of -
heat-refaining gases are disrupting the

- delicate balance between our Earth and

its atmosphere. ‘The resulting impacts

- include biodiversity loss, melting polar

ice caps, and an alarming increase in
severe weather events.As the Earth
continues to experience record-
breaking temperatures, concern is
growing over carbon dioxide (CO?)
and other greenhouse gas emissions
stemming from human activities,
specifically the burning of fossil fuels.
As concentrations of heat-retaining
gases continue to grow over time, they

increasingly disrupt the delicate balance

between the Earth and its atmosphere.
The resulting detrimental impacts
include ozone dcpl‘cti‘on, biodiversity.
loss and disruption of the climate
system.

In 1992, the United Nations

Framework Convention on Climate

Change (UNFCCC) emerged from the
Earth Summit i Rio to address this
pressing global problem. Almost

immediately, the limitations of the non-

‘binding targets sent in the UNFCCC

became apparent and in 1997 the

_Conference of the Parties (COR) met

and agreed upon the Kyoto Protocol.
The developed countries, listed in
Annex B to the Protocol, commit
themselves-to reducing their collective
emissions of six key greenhouse gases
by at least 5%, as measured against a
base year of 1990, by the end of the

period. from 2008-2012 (“commitment .

period™). Certain exceptions were made
for the economics in transition of the
former Soviet Block. The Climate
Change Program at the Center for
International Environmental Law
(CIEL) strives to protect the Earth’s
climate system while simultaneously
promoting other environmental and
social concerns, such as forest
conservation, biodiversity protection,
and human rights. CIEL has played an
integral role gdirising major players in
the international policy arena how to
work towards a sustainable, enforceable
emissions reduction framework. We
have attended every session of the:
Conference of the Parties since the
United Nations' Framework

-Convention for Climate Change

(UNFCCC)*entered into force. CIEL
has been intimately involved in the
negotiations surrounding the Kyoto
Protocol,’ which for the first ume
establishes binding, numerical emissions
rediiction targets for industrialized
countries.

The goal of the Climate Change IS
Program at the Center for International
Environmental Law (CIEL) is to -
protect the carth’s climate system.
against pollution and the potential
threat of global warming. Under the
United Nations Framework

~Convention for Climate Change

(UNFCCC)!, CIEL has played an
integral role in advising major players in
the international policy arena in

(continued on pagé 2)
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American University’s Washington College of Law has been a leader in the emerging fields of A
international and comparative environmental law since 1990, when WCL and the Center for
International Environmental Law (CIEL) established the Joint Research Program for
International and Comparative Environmental Law. The program provides a interdisciplinary™
setting for training future leaders in environmental law. The curriculum consists of over twelve
courses including International Environmental Law, Comparative Environmental Law, Trade
and the Environment, Human Rights and the Environment and Comparative Environmental
Impact Assessment. The program also organizes workshops, symposia and supports rescarch by
students and leading legal scholars. The result is a cooperative cffort that provides students with
a dynamic learning environment; scholars with a stimulating atmosphere for conducting practical
research and young lawyers with exciting opportunities for beginning their environmental law
carcers. Indeed, many students have gone on to form their own environmental law
organizations around the world. - : .

With this tradition in mind, we are pleased to introduce the inaugural issue of International o
Comparative Environmental Law (ICEL). It is the product of a diverse group of J.D. and
LL.M. students working under the guidance of CIEL. The goal of this newsletter is to provide
timely information and analysis on issues relating to international and comparative
environmental law and policy. ICEL’s format of short articles and features is intended for
practitioners, as well as policvmakers, law professors and students who require timely and
concise analysis. We appreciate vour subscription and welcome your feedback.

Durwood Z.]c»klc
President, CIEL

Thomas C. Higdon
Editor-In-Chief

the extent called for in the Protocol. The Protocol contains
four CI mechanisms: joint fultillment (JF, Article 4), joint
implementation (J1, Article 6), the Clean Development
Mechanism (CDM, Article 12), and international emissions
wading (1ET, Article 17). The common feature of these
mechanisms is that they allow for the transfer of greenhouse
gas (GHG) emissions units between Parties to the Protocol.
None of the. CI mechanisms are fully defined in-the
. Protocol, and they all require significant-additional
clarification by the Parties. Nevertheless, it is apparent that
“how these mechanisms are elaborated is certain to influence
induction to help achieve the both the implementation of, and compliance with, the
adoption of the proposed obligations of the Protocol.
framework. . : g
A Elaboration’ of the mechanisms will require analysis of a
number of complex issues, many of which have no precedent
_in international environmental law. The secretariat of the
Framework Convention on Climare Change (FCCC) does
not include Article 4 as a CI mechanism, but does include
“actuvities implemented jointly,” which are not discussed in
this paper. Annex [ countries refer to developed. countries
and those with economies in transition as listed in Annex [
-to the FCCC. These countries have accepted quantified
emission reduction or limitation commitments under the
Kvoto Protocol. The term “implementation” refers to
. obligations during the commirment period, and
“compliance™ refers to obligations at the end of the
commitment period. :

Feature Article
continued from page 1

working towards a sustainable,
enforceable emissions reduction
framework. CIEL has been
intimately involved in the
negotiations surrounding the
Kvoto Protocol’s-and has
attended Conference of the
Parties meetings since their

I’ntroduc_ﬁoﬁ to Kyoto

One of the Kyoto Protocol’s
most significant features is
the incorporation of market- -

based mechanisms for
-“cooperative implementation”
- (CI) designed to allow Annex I
countries to achieve their
‘required emission reductions at
the least possible cost,

No inteérnational environntental
agreement to date has relied on

flexible market mechanisSnis to continued on page 10.
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ALASKA
The Confllcted State of ANWR

by Derek Howard"

“We, mm’ to open up the A NWR to oil e xploration” - - Sen:
. Frank Murkowsk?!

“ANWR will be one of my fivst priovities.”, - l’u sident-elect
George Busir '

‘Alaska’s Conflict
o state in the U.S. is more clouded in mvanm than
Alaska. Its lumnd has been sha;\d through the
literature of Jack London, the field notes of John
Muir, and the oral history of adventurers and prospectors
that have ventured across the vast and remote region. Alaska
‘conjures images of nature at its wildest. William Bronson
once described Alaska as the “last grand adventure, the
altimate saga in conquest of North America.” Today,
however, the adventure is over, and the conquest is
complete; but a saga continues. Since the Klondike gold
" rush that began in 1897, Alaska has been tamed by modern
-social and political institutions and a thriving economy which
is inextricably connected to its legendary natural resources.
Alaska is also a statc mired in bitter conflict, as induétry"a’nd
environmentalists have clashed over its resources.  For
industry, the stakes include revenue, jobs, and the domesric
need for resources, such as timber, minerals, oil, and:food
supply. For environmentalists, the stakes include some of the
most dynamic yet fragile ecosystems in the world. The
-ensuing environmental conflicts have polarized Alaskan
society and, spawned legal questions on tederalism, resource
management, and international law. Alaska is at a critical
juncture where the direction of its environmental policy is at
issuc. This is by through the intensifying debate on whether
to allow the eiploration and development of oil in the Arctic
National Wildlife Refuge (ANWR), the resolution of which:
will have profound implic.ﬁkjns. for the arctic environment
and U.S. ngrccmc.nts undcr international law.

The Natural Londscqpe
At one-fifth the size of the continental U. S., Alaska-extends
over 586,412 miles (approx. 365,000,000 acres) and is the

- most geographically dynami¢ region in the nation, if not the

world.* Its various habitat zones, ranging from the
_nainforests of the southeast to the wet and dry tundra of the
arctic, support a rich biodiversity, including tunctioning
populations of species that are now extinet from the .
continental U.S. Alaska is also an important repository of
threatened species.” The abundant wildlife-of Alaska’s
interior includes healthy populations of moose, caribou, and
‘predatory mammals such as wolf, black bear, brown (or

.

roughly 621,400 brave
“inhospitable, if not uninhabitable, conditions.

grizzly) bear, and polar bear. "Alaska’s hiodi(’crsity cxtends
beyond its land boundaries to its marine ccosystem, which -
the most productive in the U.S. and onc of the most
productive in the world” Its nutrient-rich \\IMCH support
approximately 450 species of fish, crustaceans and mollusks;

Is

50 species of scabirds; and 25 species of marine mammals.®

The coast of Alaska serves as an important site for the annual
migration routes of many of these species.

For the scientific community, Alaska’s diverse biological
stocks and geography advance exceptional opportunities to
collect valuable .ﬁc!d' data and to conduct rare observations’
of ongoing natural processes. It is still possible, for instance,
to study recent deglaciation (a process that molded much of
the castern and central U.S.), species microevolution after
deglaciation, glacial refugia, nunataks, and ungutate
migrations, as well as population dynamics and trophic
relations of viable populations of wolves and bears.” The
indigenous communities of Alaska, which include Northwest
Coast Indians, Idupiaqs, Yupiks, Aleuts, and Athabascans,
also offer opportunities to study some of the few remaining
subsistence cultures in the world.® A

The Social, Economic,. and Political Landscape

In contrast to the lower states, nature remains the dominant -
theme of Alaskan life. 'With spirited independence and
unflappable determination, Alaska’s growing population of
what many would regard as

No matter
how modern, Alaskan communities are vulnerable to the
natural clcmcnts, including wildlife that roams into city

limits without the buffer zones of suburbs to redirect their
curiosity. The population’s close relationship with nature is

often characterized by conflict. Alaska is still an environment

where humans are prey, disippear in the backcountry, dic
from hypothermia, are swallowed by avalanches, and fall to
their peril on mountains and glaciers. In short, nature in
Alaska has retained its power to humble individuals—to
remind them that despite human evolution and progress,
nature can rise up at any.moment, strike, and put them in
their place. '

It Alaska involves the classic struggle of man verses nature,

then the state is well positioned to exert its own control over

the natural environment through the industries of oil and
gas, fishing'’, tmber, mining, and agriculture. Oil and gas is
the state’s largest industry and has driven the economy since

~oil was first discovered in 1968 underneath the Prudhoe Bay

in the Arctic Ocean. State oil taxes account for roughly 80
percent of Alaska’s $2.3 billion gencral fund budget.”t In
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part because of sizeable revenues from oil exploration and
development, there are no state taxes on income, sales, or

- inheritance. The Permanent Fund further ensures oil
exploration and development directly benefits each srate ;
resident. Approved by constitutional amendment in 1976 in
part “to provide a means of conserving a portion of the
state’s revenue from mineral resources to benefit all

_generations of Alaskans,”" the fund’s principal is derived
primarily from dedicated oil reserves. Since 1976, the Fund
has grown to more than $28.1 billion (as of June 30, 2000).

“In fiscal year 2000, The Permanent Fund will pay a record
dividend of $1,963.86 to an-estirnated 585,800 residents,
marking the eighth consecutive annual dividend increase. '
These benefits realized at the individual level help secure oil
and other industries public loyalty in their campaigns for -
expanded development of the state’s natural resources. -
Industry in Alaska, particularly oil and gas, wields enormous
bipartisan power over the state legislative and executive
brariches.™ :

Although Alaskan s‘odc‘ty and economy is premised on a
frontier philosophy and a conquest-of-wilderness mentality,
the state is witnessing an emerging environmental ethic.”
This ethic stems from the concern that Alaskan industries are
postured to over-exploit the state’s ccosystcmé and risk their
collapse and, in turn, the collapse of the resource-dependent

NATIONAIL

£

cconomy. This concern is evidenced by the proliferation of .

an unprecedented number of environmental organizations
thraughout Alaska with state-specific agendas.' '
Conservation of Alaska’s environment is guided by three
_rationales. First, because the state economy is resource- -
dependent, its limits cannot exceed those of the ecosystems
upon which it depends. If industries such.as fishing and
timber are to endure, the state must-follow a policy of
sustainable.development. Second, an economic development
policy focusing on resource exploitation is at odds with the
state’s second largest industry of tourism that attracts 1.1 |
million tourists (nearly double the resident
population) to the state each year.”” Finally, the

AND COMPARATIVE -ENVIRONMENTAL  LAW

~impossible under the status quo because each side risks

giving away critical points. Further scientific inquiry is
necessary, for example, to identify ecological systems at risk
fromr development and direct development away from
“sensitive areas or species. If sensitive areas cannot be
avoided, information can lead to the development of new
methods that minimize or counteract environmental.
impacts.” Without critical environmental information, state
and .national policvmakers risk making uninformed decisions -
that can result in unknown environmental impacts that '
could have been avoided. Moreover, “without information,
the only viable political alternatives are at the extremes, with
‘winner take all’ confroritations over issues.””' These -
confrontations dominate Alaska’s political and social
landscape and prevent a sound development policy.

The Arctic National Wildlife Refuge (ANWR)

he uncertain direction of state and national policy on
Alaska’s environment is evidenced through the intensifying :
dispute over the Arctic National Wildlife Refuge (ANWR).

- The issue of whether to allow oil exploration and
devetopment in ANWR is gaining national attention and was
highlighted in the 2000 presidential campaign as one that
distinguished the two major candidates’ positions on
environmental policy, with candidate Gov: George W. Bush
favoring oil exploration and candidate V.P. Al Gore opposing

“it.” Three bills have dlso been introduced in the 106th
Congress that may determine the fate of ANWR. Sen. Frank
H. Murkowski (R-Alaska), Chairman of the Senate Energy
and Natural Resources Committee, introduced the “National
Security Energy Act of 2000” that establishes a competitive |
oil and gas leasing program with limited federal oversight.*
Rep. Bruce Vento (D-Minn.) and Sen.William Rothi (R-Del.)
have introduced legislation that designates the disputed area
as wilderness, thereby offering permanent protection.*
Environmentalists reniain strongly opposed to oil

preservation of Alaska’s ecosystems is not a state-
specific: concern. There are also important
national and international considerations,
premised in part on the transboundary
‘migrations of species such as whales, caribou,
polar bears, and birds. In pursuing an agenda of
conservation, groups are finding that the '
industry stranglchold on the political process is
strengthening. Conservation groups have thus
sought recourse through state and federal courts
as well.™' - : -

Discourse between industries and
conservationists in Alaska is frustrated by

- incomplete environmental information.”” The
‘opposing sides must compromise and reach

consensus to advance a policy of sustainable
development, yet these efforts are nearly *

Artic National Wildlife Refuge 19.8 million acres
South Carolina 19.9 million acres
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development in ANWR. A recent statewide public opinion
poll indicates Alaskans are divided on the issue, with 45%
supporting protection of ANWR from drilling, and-49%
opposing protection measures.” In short, the issue is ripe
for resolution, the outcome of which will have profound
implications for the environment.

Located in the northeastern part of the smté, the refuge was
“established in 1960 and is mianaged by the U.S. Fish and
Wildlife Service (USFWS) of the U.S. Department of the
Interior.® Today; ANWR includes nearly 20 million acres,
“with eight nnlhun acres designated as wilderness (the largest
designation in the Natdonal Wildlife Refuge System).” The
vast and remote region of ANWR is one of the most
complete, pristine, and undisturbed ecosystems in the -
world.™ Despite fra .gm. growing conditions, it contains
~hundreds of species of mosses, wildflowers, grasses, shrubs
and-other plants.” ANWR also supports the greatest wildlife
diversity of any protected arca in the circumpolar North: ™
Nearly 180 ﬁpCCiC\’ of birds;" 45 species of mammals,™ and
36 species of fish™ inhabit the region. 1t is also home to
local Inupiat Eskimo and Gwich’in Indian communitics.
The arca of ANWR under dispute is the 1.5 million acres
tract of land known as the “1002 Area.” This area was not
_designated wilderness by the Alaska National Interest Lands
Conservation Act (ANILCA) of 1980 that doubled the size
of ANWR, bur as a spunl study area.’ Congress stated in
Scction 1003 that the “production’of oil and gas from the
Arctic-National Wildlife Refuge is prohibited and no leasing
or other development leading to production of oil and gas
from the [Refuge] shall be undertaken until authorized by
an act of Congress.” Section 1002 of ANILCA outlined the
information required before Congress could either grant
wilderness designation, or approve oil exploration and
development. This information included a final report of
USFWS biological bascline studies published in 1986 and a
Legislative Environmental Impact Statement (LEIS)
submitted to Congress in 1987 that described the potential
impacts of development and included the Sccretary of
Interior’s final report and conclusion. The LEIS was based
in part on information gathered from the USEWS baseline
studies, as well as seismic studies conducted by a private
L.\plozatlon firm and funded by a group of oil companies.™ -
Although the factual conclusions of the baseline studies and
the LEIS supported protection of the 1002 Area, the
" Secretary recommended full leasing of the Arctic Refuge
Coastal Plain. ** Congress, however, passed on resolving the
issue of ANWR, first in 1989 when pro-development
legislation near passage was sidelined by the Exxon Valdez -
oil spill, and again in 1991 when it struck a pro-development
“provision from the National Encrgy Policy Act.” In 1995,
Caongress passed budget legislation that included a provision
allowing dc,\'clnpmcm,bnt President Clinton vetaed the bill.
The Clinton Administration remains opposed to oil
dL\do sient in AN v\’l‘ -

A A WA : Page

ANWR Drilling Rationales and Response

‘Supporters of vil exploration and- development in the 1002

Area arguc: (1) the caprured oil will decrease reliance on

>

imported oil to mect domestic energy needs and provide for

national energy sccurity; ¥ (2) development will extend the
lite of the Trans-Alaska Pipeline S_f'Sttn] (TAPS) and ensure a
strong and long-term Alaskan economy;" and (3) advances
in exploration and drilling technologies will minimize
ihdustry’s “ﬁ)()tpriﬂf&”qﬂ tlre ecosystem. '

1. The Natwmzl Energy Sccumty Rationale in Light of
USGS Estimates
Supporters of oil exploration and devel opment szuumllv cite
16 billion barrels of oil (BBO) as the estimated amount of
o1l present in ANWR . This figure is misleading based on
analysis of the most recent U.S. Geological Survey (USGS)
report on the 1002 area. There is far Iéss producible oil in
ANWR than supporters indicate. In 1998, the USGS

-reported its assessments of petroleum resources in the 1002

arca based on three categories: (1) in-place resources; (2)
technically recoverable resources; and (3) economically
recoverable resources. First, in-place resources are “the
amount of petroleum contained in accumulations of at least
50 million barrels of oil (MMBO) without regard to |
recoverability.” The USGS estimates that the 1002 area
contains between' 11.6 and 31.5 BBO as in- pl.\u reserves.
Second, technically recoverable resources are “the volume _ot
petroleum representing that proportion of assessed in-place
resources that may be recoverable using current recovery
technology without regard to cost.”™ Technically

‘recoverable resources are estimated to be between 4.3 and

11.8 BBO." Finally, cconomically recoverable resources are
“that part of the technically recoverable resource for which
the costs of discovery, development, and production,:
including the return to_capital, can be recovered at a given
well-head price.” The USGS estimates that, “assuming a
price of $24 pert barrel, there is a 95% chance of finding 1-9
BBO of cconomically recoverable oil in the Arctic Refuges
1002 Area; a 5% chance of finding 9.4 BBO; and a 50%

 chance of finding 5.3 BBO” (present oil prlcu range

between b75 to $35 per barrel).”

The 16 BRO figure cited by supporters of oil development
represents oil that exists in theory, but oil that is prespn’tl_v j
impossible to extract. The USGS

estimates of uonomlmll\ recove rablc resources, in contrast,
have application in the real world. Accordingly, because the
U.S. uses 7 BBO of oil per vear (19 MMBO a day), only a
50% chance exists of finding a 9-month supply of oil in the
1002 Arca (at $24 per barrel).™
is not within the realm of possibility for either economically
or technically recoverable resources. Thus, USGS estimates
of recoverable resources in the 1002 Area do not support
the claim that théir development will significantly im-pact
domestic oil production or petrolcum imports, ¢specially
since aggregate domestic oil production is predominately
comprised of c mtributions from a multitude of small- and
medium-sized oil fields.

4

The cited 16 BBO estimate
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The national energy security rationale in support of oil
development in ANWR is inconsistent with the prc’%'lult
“practice of exporting crude from Alaska’s North Slope (ANS
crude) to foreign markets. . In 1973, Congress enacted
export restrictions on ANS crude as a significant condition in’
legislation that authorized the constructions of TAPS. These
restrictions continued, and were tightened, throughout the
70s and 80s.* The export ban reflected Congress’s
unwillingness to open the arctic area to oil production, in
light of environmental risks and consequences, only to have
the oil exported as a commodity by major oil companies.™
ANS crude, then, was viewed not as a commodity for proﬁr
but as a resource.vital to national energy security. However,
this view shifted in 1995 when C ongress lifted the ban on

- ANS crude under pressure from oil companies and the state
of Alaska.”> Sen. Murkowski, a major force behind the lifting
of the ban, stated the ban * prevented Alaska from L\portmu
one of its most important resource commodities.”™ At
present, 26,000 to 135,000 barrels of ANS crude are
exported to Asia every-day.** To secure political support for
oil development in ANWR, its supporters are again :
emphasizing the value of ANS crude as

a resource, creating the impression that captured oil will
remain in the U.S; 1f ANS uude 1s to be ru.,.lrde asa
resource critical to national energy security, then a
corresponding policy shift that would restore the ban on
ANS crude exports is appropriate. A ban on ANS crude
‘exports could mitigate the need for oil development in
ANWR.

2. - The Impact of ANWR on TAPS

Given the ways in which Alaskans benefit economically from
oil development in the state, it is not surprising thar many
condition their financial security on TAPS. Completed in
1977, the pipeline is the only means of moving oil from the
Prudhoe Bay production sites to the distribution site of
Valdez. In the absence of additional drilling sites, there is
concern that the pipeline will run dry or too low for its
maintenance to be cost effective. If the pipeline were to
_close, it would halt any remaining production in the North
Slope and foreclose the possibility of future exploration and -
development. USGS estimates of producible oil in ANWR,
however, do not suggest the 1002 Area will impact the life
of TAPS. Furthermore, although varied; projections of
~ producible oil in the-existing North Slope oil fields indicate
that TAPS will continue to move oil well beyond its initial
life expectancy.® Sen. Murkowski notes the fields “will
continue to produce oil well into the next decade.”™ One
report concludes that “oil companies are expecting the
pipeline to be operating untl at least 2040 without oil from
the Refuge—exceeding the original design-life of TAPS by
almost three decades.”

3. Industry ‘Footprints,’ or Stomps?

Although oil developmient in ANWR will provide only
marginal benefits in the short-term, it will result in
immediate environmental impacts, the effects of which can

ONAL AND COMPARATIVE NVIROU ENTAL LAW

onlv be measured in geologic time. Flrst although advances

in exploration and drilling technology have decreased.the oil
industry’s “footprints” on the land,* the metaphor is
misleading. The footprints may be smaller, but their
aggregate sum is getting larger.” If the Alaska continued

1002 Area is opened for drilling, their

sum would be enormous. While the producible petroleum

at Prudhoe Bay is contained in large and relatively
contiguous pools, the most recent USGS survey of the 1002
Area suggests the potential oil reserves are distributed among
many smaller pools.” This wider distribution of oil reserves
would likely result in a greater impdct on a larger
environment.! The large number of scattered and remote

production sites would require an intricate infrastructure of

roads, pipelines, power plants, processing facilities, loading
docks, dormitorics, airstrips, gravel pits, utility lines and
landfills.> Moreover, the 1002 Arc¢a is located more than 30
miles from the end of the nearest pipeline and more than 50
miles from the nearest gravel road and oil support facilities.*

Although-the 1002 Area accounts for only 10% of ANWR’s
total acreage, it claims most of the Refuge’s coastal plain and
arctic foothills ecological zones and is critically important to
the ecological integrity of the entire Refuge.” USFWS
concludes the effects of oil exploration and development in
the Refuge would extend far bevond industry “footprints,”
and would result in many cumulative impacts. These impacts
include: (1) the blocking, deflection and disturbance of
wildlife, resulting in decrcased populations in the area; (2)
loss of subsistence hunting oppertunities for natives such as
Gwich’in Indians; (3) potentially fatal interactions between
humans and polar bears and brown bears; (4) incréased
predation by arctic fox, gulls and ravens on nesting birds due
to introduction of garbage as a consistent food source; (5) °
increased freezing depths of rivers and lakes as a result of
water extraction (for-ice road and pad construction and for
oil well re-injection), killing overwintering fish and aquatic
invertebrates; (6) alteration of natural drainage patterns,
causing fisheries impacts and changes in vegetation; (7)
deposition of alkaline dust on tundra along roads, impacting

vegetation over a much larger area than the actual width of
the road; (8) contributions to pollutant haze and acid rain
from nitrogen oxides, methane and particulate matter

emissions; and (9) contamination of soil and water from fuel
and oil spills.”® USFWS further concludes that oil
exploration and development will diminish ANWR’s -
scientific value as a benchmark for understanding important
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ecological and evolutionary processes.

International Implications of Drilling in ANWR

Since ANWR straddles the U.S.-Canada border and serves as
critical habitat for species that migrate across many national
boundaries, the proposed development in the 1002 Arca has -
several international implications. The U.S. is party to
multiple agreements with several nations that protect specific
species of wildlife and their habitat, including species found
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in ANWR. These agreements include treaties to protect the
“ Porcupine-Caribou Herd (PCH), polar bears, and birds.
.Furthermore, since evidence suggests oil exploration and
.development may adversely impact these populations, as well
as the environment in general, the U.S. may have a duty
under international environmental law to perform a
comprehensive. environmental impact assessment (EIA)..

1. The U.S.-Canada Agvecment on the Conservation of the
Porcupine Caribou Herd.
In 1997, the U.S. entered into a treaty with Canada to
conserve the PCH and their habitat.”” PCH habitat includes
the arctic coastal tundra of ANWR ‘where temale caribou.
calve in late spring, upon the Herd’s migration from their -
wintering grounds south of the Brooks Range in the U.S."
and Canada.®® The 1002 Area is vital to PCH reproduction
since it contains a food source that is highér in nutrition,
more digestible, and more dvailable than in surrounding

_argas, and allows female caribou to build up their fat reserves:

and milk—ess$ential to the birth of healthy calves.” The
coastal plain calving area is also relatively free of predators.™
Female caribou with newborn calves are highly sensitive and
will seek refuge from human disturbances as far as 1.5 miles
away.” Oil development may therefore displace’the PCH
from their preferred calving grounds, without suitable -
habitat alternatives. The overall effects of oil development on
PCH may include: (1) reduction in the amount and quality
of preferred forage available during and after calving; (2)
restricted access to important coastal inscct-relief habirats;
(3) exposure of the herd to higher predation; and (4)
alteration of an ancient migratory pattern; the effects of
~ which cannot be predicted.” These effects on PCH would
in turn negative an additional objective of the treaty which is
to ensure customary and traditional uses of the Herd by
rural Alaskans and Canadians, including the Gwich’in
Indians who live in the Refuge and oppose oil '
development.”® Congress may therefore violate both the
_terms and spirit of the agreement on the conservation of the

Porcupine Caribou Herd if it authorizes 011 development. and »

L\Pl()r’ltl()l] in the RCtUbL

2. The Multilateral Agrrvmmt on the Consevvation of -
Polar Bears
The U.S. also recognized the international importance of
protecting polar bears and their ecosystems when it entered
into the multilateral Agreement on the Conservation of
Polar Bears with Canada, Denmark, Norway, and the
U.SS.R.in 1976 The agreement states that cach party
“shall take appropriate action to protect the ecosystems of
which polar bears are a part, with special attention to habitat
components such as denning and feeding sites and migration
routes.”” It also contains provisions to conduct scientific
research and to cnact and ‘enforce legislation to protect polar
bear habitat.” Allowing oil development in the 1002 Arca
would threaten a habitat component emphasized in the
treaty as one deserving special attention, since the arctic
coastal plain provides the most important land denning
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-these birds are protected by the agreement
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habitat for the Beaufort Séa polar bear population. Studies
of radio-collared polar bears of the Beaufort Sea population
berween 1981 and 2000 showed that “53 dens were located
on the mainland coast of Alaska and Canada. Of these 53
dens, 22 (42%) were within the Arctic’' Refuge’s 1002
Arca.”” il development would create several risks for the
protected species. * First, because polar bears arce highly
sensitive to human activitics while denning, disruptive
drilling may prematurely displace females with newborn cubs

from their winter dens and exposc the cubs to harsh winter

_conditions for which they are not vet prepared, resulting in

N

increased cub mortality.”
contaminants into the ecosystemn through spills and
discharges may further increase mortality rates since they

Second, the-introductton of

“may accumulate in the Beaufort Sea p()lur bear population

dug to the simplicity. of arca’s food web.™ Finally, oil
industrial C()mplc\es may create opportunistic feeding sites

“resulting in fatal human-bear conflicts and long term

adaptive changes.® Under the terms of the treaty, these risks
weigh in favor of protecting the Beaufort Sea polar bear
habitat in ANWR. If Congress nonetheless permits
development of this habitat area, it could be violative of the
treaty. ' :

3. International nqm‘emelm on the protection of migratoi _y =
bivds.

The U.S. also Ll’lt(.l‘(.d mto treatics with Iap.\n (1974)" and

the U.S.S.R. (1978)* to protect migratory birds and their

“habitat, many of which are found annually in ANWR. Of

the 189 species protected by the U.S.-Japan treaty, fifty-five
species are known to visit the arctic coastal plain. Of these
fifty-five species, thirty-one are classified as “frequent” or-
“common migrants” to the coastal plain, including the snow
goose.** 135 species of birds are known to rely on ANWR
f()r habitat, including the 1002 Area.* Thuuf()rc 40% of
Of thc specices
pIOtCLth by the U.S.-U.S.S.R. treaty, u&\hty cight rely on
ANWR for habitat, with thirty-three migrating, breeding, or
feedingin the area on a frequent basis, including the snow
goose.™ USFWS reports “oil development in the Arctic
Refuge would result in habitat loss, disturbance, and
displacement or abandonment-of important nesting, feeding,
molting and staging areas” for bird populations, particularly
the snow goose." Oil development in ANWR thus implicates
U.S. obligations under both treaties.

4. Duty to Assess Envivonmental Impacts :

“The location of ANWR along the U.S.-Canada bérder anid

the implication of four international treaties creates a
transboundary context for the issue of development in the
area. The U.S. may therefore be obligated under
international law to abide by the principlé of duty to assess |
environmental impacts. The duty to conduct an
Environmiental Impact Assessment (EIA) for activities
conducted in a transboundary context “is probably now a
requirement of customary law, as’it has been recognized in
numecrous treatics and an increasing number of States are



assessing transboundary impacts as part of their EIA
regime.”* The general purpose of an EIA is to fully identify
and consider the environmental impacts of an activity before
it is undertaken, and to provide relevant actors the
opportunity to understand the potential impacts and express
their views. The duty to perform an EIA is reflected, for
example, in Principle 4 of UNEP’s Principles on Shared
Natural Resources (1978) and Article 14 of the Biodiversity
Convention.” Even if the proposed activity within the
jurisdiction of a State does not risk a transboundary impact,

Principle 17 of the Rio Declaration suggests an EIA may still

be necessary if the activity has the potential to mgmﬁcantlv
impact the local or rcg;lonal environment.”

The U.S. did not meet its duty under international law to
conduct an EIA through the LEIS submitted to-Congress in
1987. USFWS now regards the LEIS as insufficient since it
“adapted a highly compartmentalized assessment, and
considered impacts to species in isolation rather than as
interconnected components of a complex ecosystem.”” The
LEIS also concluded that the major impacts it predicted
were acceptable risks in reliance on mitigative measures, but
some of its conclusions are “speculative and unproven.””
~ Since the 1987 LEIS, environmental impacts have been
observed in connection with the North Slope oil fields, yet
with respect to the 1002 Area, “baseline studies are
notoriously lacking, a study of cumulative impacts does not
exist, and ‘no comprehensive | Environmental Impact
Statement] has ever been undertaken.™* USFWS recognizes
the requirement of “a more scientifically sound evaluation
_ [that considers] the interrelationship of the species and the
surrounding environment -of the coastal plain.™* If Congress
authorizes oil development in the absence of an EIA, the

U.S. would be-negligible under international law, particularly

in light of evidence that development may adversely impact
PCH, polar bears, and migratory birds, as well as the arctic
environment in general. '

Conclusion

laska may no longer be the last frontier its legend

purports, but it does remain this nation’s last
opportunity to oversee the carly stages ()f state’s
development and preserve its ecosystems.” If the state
pursues a course of sustainable development to preserve its ©
natural resources for present and future generations, it must |
strike a balance between industry and the environment. The
influence of the oil industry on the state legislative and
executive branches, however, may preclade the ability of
these branches to strike-the required balance.. The
impartiality of the state’s courts could therefore be
instrumental in monitoring environmental disputes.
Moreover, if the federal government is to protect the .
resources this nation regards as its national treasures, but
that lie within Alaska’s borders, it must retain the jurisdiction
it presently exercises. In light of the state’s environmental
(_Onﬂld' and a polmc‘ll pmu% tilted in favor of the onl

Jurisdiction of a
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interest, it would be imprudent for Congress td’pass
legislation such as Sen. Murkowski’s National Security
Energy Act of 2000 thart transfers land mana&,cment
authority to the state.

In confronting the question of the Autlc National Wildlife
Refuge, Congress has the unique opportunity to preserve

one of the last remaining pristine and intact ecosystems in
the world. The ecosystem has been preserved to date under
the provision of ANILCA that designated the 1002 Area as a

special study area. The increasingly vocal.and active sides of
the dispute, however, will likely'compel Congress to resolve.

the issue. If a resolution is derived from U.S. national law, -
Congress has two-options: it can either authorize oil
exploration and development, or grant wilderness
designation. The marginal benefits of oil development are
outweighed by its potential to adversely impact an important
ecosystem that supports the native Gwich’in Indians and
protected species such as the Porcupine Caribou Herd, Polar
Bears, and migratory birds.

The international environmental law principle of common
concern of humankind (CCH) also provides guidance on an
appropriate regulatory scheme for ANWR. In contrast to
the principle of common heritage of humankind that applies
to resources in the global commons, the principle of CCH
concerns resources that are within a particular State. The.
principle states that certain activities and resources can no
longer be viewed as falling solely within the domestic

State, but must be viewed as having
consequences or importarice with respect to humanity’s
collective interest in the global environment. The principle
is reflected in the Biodiversity Convention, the Climate
Change Convention, and Article 3 of the International *
Union for the Conservation of Nature ([IUCN). Article 3 of
the [UCN, for example, states the
common concern of humanity.”

“global environment is a
According to the

-commentary of Article 3, the principle is based “on the

scientific reality that harm to the environment resulting from
human activities adversely affect all humanity.” It “implics
acceprance of both the right and the duty of the-
international commumtv as a whole to have concern for the
global environmerit.” The principle of CCH thus
necessitates international cooperation:

International law, rather than U.S. national Iuw, may best

effectuate a policy-that recognizes ANWR’s global

importance and the common concerns of the Porcupine
Caribou Herd, polar bears, and migratory birds. In addition
to local and national interests, the principle of CCH compels
Congress to weigh the mterests of the international
community, including Canada that supports permancent
protection of the 1002 Area from oil development.

Canada’s proposal to establish an International Wilderness

Park (IWD) is consistent with the principle of CCH. An
IWP would merge together the Vunnut and Ivvatik National
Parks in Canada and the Arctic National Wildlife Refuge,
including the 1002 Arca.” An IWP would “encourage
cooperation and coordination in the conservation and

mariagement of transboundary wildlife, as well as the
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establishment of equivalent environmental protection for the
whole region.™ “The WP proposal is precedented by The | : ;
St. Elias Mountain World Heritage Site (comprised of the i - :
Kluane National Park and Tatshenshini-Alsek Wilderness ‘ :
Park in Canada and \‘VrangclfSt‘. Elias National Park and
Reserve and. Glacier Bay Nauonal Park in the U.S.) and the - e
Waterton-Glacier International Peace Park (comprised of the
Waterton Lakes National Park in Canada and the Glacier
National .Park in the U.S.). Both of these park systems are
World Heritage Sites under the authornity of the Convention i
Concerning the Protection of the World Cultural and 3 a3 : .
Natural Heritage, ratified by the U.S. on July 12,1973, *
~Under the Convention, “n.ltm'al'llcﬂt;lgc” includes an area
that constitutes the habitat of threatened species of animals
and plants, and is of outstanding universal value from the
point of view of s¢ience, conservation and natural beauty.
The Arctic National Wildlife Refuge, including the 1002
Area, is such an arca. From the perspective of the treaty and -
in light of the magnitude and gravity of the danger from il :
exploration and development that threatens the.area, it is '
incumbent on the international community as a whole to
participate in its protection.

999

* Trustees for Alaska offers paid summer legal internships. For
more information, contact Trustees for Alaska ar 1026 W. 4th
Ave., Suite 201, A xzc'ljr)r'hgc, AR, 99501, or by phone at (907)
276-4244. For information online, visit www.trustees.0ng.

Footnotes from Alqskd: The Conflicted State of ANWR
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continued from page 2

Infroduction to the Kyoto
Mechanisms

Onc of the Kyoto Protocol’s most
significant features is the
incorporation of market-based
mechanisms designed to allow Annex B
countries to achieve their required
emission reductions at a cost-effective
level. No international environmental
agreement to date has relied on flexible
market mechanisms to the extent called
for in the Protocol. The Protocol .
contains three such “Kyoto”
mechanisms: joint implementation (J1,
Article 6), the Clean Development
Mechanisrn {(CDM, Article 12), and
international emissions trading (IET,
Article 17). The common feature of
these mechanisms is that they allow
Parties to the Protocol to transfer
greenhouse gas (GHG) emissions
credits or units among themselves.
None of the Kyoto mechanisms are
fully defined in the Protocol, and they
all will require significant additional
clarification by the Parties before they
can be used. Nevertheless, it is apparent
that how these mechanisms are
elaborated will influence both the
implementation of,-and compliance
with, the obligations of the Protocol.

Avrticle 4: Joint Fulfillment
Joint Fulfillment (JF) allows
“ Parties with emissions
reduction commitments to
jointly meet those
commitments by entering into
an agreement that redistributes
the total reductions among: the
parties to the agreement. Once
the agreement is finalized and
deposited with the secretariat,

the revised emission reduction
targets for each participating
Partv becomes enforceable

under the Protocol. This

provision was originally
introduced to allow regional
cconomic integration
organizations (such as the
European Union) to make
alternative distributions of the
Protocol’s reductions
requirements amongst their
members. During the course of
negotiations, the provision was

“expanded to allow any group

of Annex I Parties to enter into
such an agreement.

Article 6: Joint
Implementation

Joint Implementation (JI)
allows for Annex BI Parties” to
transfer to or acquire from
other Annex I Parties emissions
reduction units (ERUs)

" associated with

specificproduced from projects
that reduce GHG emissions or
enhance removals from “sinks”
in other Annex I countries
designed to reduce emissions
or enhance sinks of GHGs:
Thus one a

Party (or its authorized legal
entities within its
jurisdiction)entity may sponsor
or finance a GHG reduction
project in another Party’s
territory in exchange for some
or all of the GHG reductions
resulting from the project.

‘Under Article 6 such

arrangements must be
approved by both Parties

involved, must provide climate

‘benefits. beyond those that
would otherwise occur, must

MPARATIVE ENMVIRONM
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be supplemental to domestic
actiod in the acquiring Party,
and are prohibited if the
acquiring Party i1s not in

-compliance with its accounting

and reporting obligations -
under the Protocol. A transfer
ofWhen a Party transfers
ERUs, it subtracts them from
its is a subtraction from a
Party’s assigned amount.®,
while a purchase of When a
Party acquires them, ERUs is
an addition to a Party’sit adds
them to its assigned amount
(Kyoto Protocol, Articles 3.10

.and 3.11).

Avticle 12: Clean Development
Mechanism AL

The Clean Development
Mechanism (CDM) is designed
intended to promote
sustainable development in
developing (non-Annex I)
countries (i.c., developing

_countries) and assist Annex [

countries to meet their
emissions reduction
requirements by creating a

‘mechanism forproviding Annex

I countries with the

‘opportunity to spohsor or

finance GHG reduction
projects in non-Annex I
countries. Article 12 requires
that emissions reductions must
provide “real, measurable, and
long-term benefits related to
the mitigation of climate
change” and provide benefits
additional to those that would
occur in the absence of the
project. Emissions -
rReductions from CDM
projects will be subject to a

certification .procedure that

A
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remains to be claborated by
‘the Parties. Nevertheless, |
Article 12 requires that

- emissions reductions must
provide “real, measurable, and
long-term benefits related to-

" the mitigation of climate
change” and provide benefits
additional to those that would
occur in the absence of the
project. Annex 1 countries will
be able to use certified
emissions reduction units

~ (CERs) to help meet their
reduction targets under the
Protocol. Legal entities may
participate in CDM projects.

Avrticle 17: Emissions
Trading ' :
Article 17 allows for the
claboration of a system of
international emissions
trading (IET) between
Annex I Parties. Under a -
trading system, Parties
(and potentially legal
entities) would be able to
buy and sell the right to
emit GHGs. This would
effectively transfer
emissions from one
country to another

~allowing the Parties to seek
out the least-cost
‘reductions. Thus a Party
could offset its domestic
émissions by purchasing
emissions reductions from
another Party if the cost of
domestic reduction exceeds
the cost of equivalent
reductions in‘the other
country. Both parties to a trade -
would adjust their domestic

- GHG calculations to reflect the
trade: resulting in lower net
emissions in the selling country
and higher in the buyer
country. The mechanics.and

" parameters of the trading
system require further
claboration by the Parties. |
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Liability under thé Kyoto
Mechanisms

Joint Implementation and the Clean

Development Mechanisms are project- -

based mechanisms in which
monitoring, verification and
certification will, presumably, establish

that the credits transferred represent

genuine reductions. Therefore, this
article will focus on emissions trading
under Article 17 of the Protocol. This
article is concerned with the issue of :
which Party to a trade bears
responsibility for ensuring that the
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-rules that set out which Party to the
transfer is responsible for taking action
or foregoing use of transferred amounts

" to rectify the problem. Thus the
responsibility in question is ‘
responsibility for exceeding assigned
amounts in the case of Article 17 1ET
and Article 4 JF, and responsibility for
shortcomings of green house gas -
Hybrid Liability continued

(GHG) projects inthe context of '
Article 6 JI and the Article 12 CDM.

. The presence of CI Kvoto Mechanisms -
mechanisms will to some extent

The Climate Change Program at the Center for
International Environmental Law (CIEL) strives
to protectthe Earth’s climate system while
simultaneously promoting other environmental

sustainable, enforceable emissions reduction
framework. They have attended every session
of the Conference of the Parties since the
United Nations Framework Convention for
Climate Change (UNFCCC) entered into force.
CIEL has been intimately involved in the
negotiations surrounding the Kyoto Protocol,
which for the first time establishes binding,
numerical emissions reduction targets for
industrialized countries. For more information

N\

The CIEL Climate Change Program

and-social concems, such as forest

conservation, biodiversity protection, and
human rights. CIEL has played an integral role
aavising major players in the-international

policy arena how to work towards a

visit htto:/fwww.ciel.org/ccp.html

" a country is adequately
“implementing its emission
reduction obligations. The
cmissions accounting rules will
‘doubtless operate on some
refinement of the following
formula: total emissions equals
domiestic emissions minus total
reductions bought plus total
reductions sold.

complicate the question of whether
\.

" Harmonized accounting rules will
need to be developed so that all
parties to the Protocol pursue the
same approach to measuring
implementation and compliance.

_ While they may complicate the
implementation /compliance

picture on the one hand, on the |
other hand Kyoto Mechanisms CI
could serve as a powerful

_ implementation tool. For

* example, CI the mechanisms
might be used prospectively to

4
./ encourage Parties to comply with

trade does not result in contributing to
non-compliance by the transferring
_Party. While each Party to the Protocol
bears the fundamental burden of
taithfully executing its obligations

under the agreement, the introduction

of CI effectivelyemissions trading

_allows Parties to transfer a portion of
their assigned amounts to other Parties.

When such traristers result in the
inability of a Party to meet its own
obligations, how such ‘obligation-
busting: transfers are treated requires

national reporting and institution
_building obligations. Under this
approach, only once parties have
established reliable inventory and
reporting procedures would they be
allowed to join the group of trading
partners. s

In addition, the trading regime raises
the possibility of suspending trading
privileges in response to a failure to .
. implement substantive emissions
reduction obligations under the
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Protocol. Moreover, the inclusion of CI
these mechanisms in the Protocol is
likely to help form the polijtical
consensus necessary to build robust
implementation and non-compliance
procedures. Without such procedures,
there would be no guarantee of the

INTERNATIONA AND

(which may be assigned on a bi-lateral®

or contractual basis). Parties to trades
can redistribute the financial
consequences of the responsibility rules.
through contractual arrangement, but
responsibility under the rules of the

" Protocol cannot be redistributed.
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validity of traded units and few
countries would want to be involved in
trades where the value of traded units is
uncertain. Naturally, Parties interest in
benefiting from CI will increase their -
willingness to comply with the rules for
trading themselves.

Distinct-from the question of which
Party bears responsibility (which is
decided by the rules implementing the
Protocol) is the issue of assigning risk

The “liability” rule for Article 17
emissions trading will address the
question of whethér countries that
participate in trading ¢an redeem
assigned amount units originating from
Parties that exceed their targets at the
end of the commitment period. The |
rule remains among the most
contentious unresolved issues standing
in the way of final agreement on this
key Kyoto mechanism.

cCom

‘A Party’s  net
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- We believe that a hybrid liability rule

based upon a commitment period reserve
would ensure environmental integrity

_and liquidity of the trading system, and

would provide a point of convergence
for negotiators. Under our proposal:

Parties wishing to trade must establish a’
commitment period reserve of assigned
amount units (AAUS).

The reserve'is created by projecting a
five-year emissions trajectory based
upon prior emissions inventories.

The trajectory is adjusted each year to -
reflect the Party's annuat emissions
inventory and expert review of the
previous year's inventory,.

assigned amount
(adjusted for acquisitions and transfers)
that is surplus to. the reserve may be
transferred under issuer, or seller,
/iabi/_ity

Assigned amount that is part of the
reserve (i.e., not surplus) may be
transferred under user, or buyer, liability.
Some advocates of seller liability have
argued that a rule utilizing buyer. liability
in whole or part would be unworkable
because it could trigger a cascading
“domino effect” of non-compliance. The
effect would make it impossible for
potential traders to evaluate the risk of

- .purchases and impossible for Parties to -

determine -whether their legal entities

. holding buyer liability AAUs were in

compliance  with  their - domestic
obligations (which in turn would make it
impossible for a Party to true-up). Under
our proposal, the risk of a buyer liability-
induced “domino effect” is eliminated by
restricting “the' invalidation of buyer
liability’' AAUs to those originating from
Parties whose verified emissions for the
commitment period exceed théir gross
adjusted assigned amount. _
Gross assigned amount includes all of
the buyer and seller liability AAUs held
by a Party at the end of the true-up.
After the true-up.and expert review; a
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Party whose emissions exceed jts gross -

adjusted assigned amount is subject to
a f/nd/ng of non-compliance.

Buyer fiability AAUs originating from the
non-compliant - Party are temporarily
invalidated on a last-in, first-out basis,
and may not be used by any Party for
compliance — purposes - until  the
originating Party remedies its excess
emissions and returns to compliance.
Parties holding temporarily invalidated
AAUs will face a compliance
proceeding if, after the invalidation;

their net emissions exceed their-
adjusted assigned amount and they do
not acquire sufficient “good” AAUS to
make up the shortfall. '

However, so long as a Partys
emissions do not exceed its gross
assigned amount—including all AAUSs it
holds at the end of the true-up, -
.whether they have been invalidated or -
nat—then any buyer liability AAUs

- originating from it will remain valid and
may be used by other Parties and/or
private entities for their own
comp//ance PUrposes.

Buyer vs. Seller Lnablllty

uch uf the liability debate has
focused on the two extremes of
~pure scller and pure buyer liability.
Under pure scller liability, a Party that
acquires AAUs through mmsmns '
trading can use them regardless how
the Party from whom they originated -
“ultimately performs. Advocates of pure
seller liability argue that a strong -
: compliance system-

will prevent Parties from “overselling,”
because if they do transfer too much
assigned amount, they will be subject
to sanctions under the Protocol’s
compliance system. These advocates
generally believe that a seller liability
rule will be the casiest to administer
and will best.encourage trades to go
forward so that the system flourishes.

Proponents of pure buyer liability
respond that seller liability will
encourage risky sales, because the buyer
will have no incentive to scek AAUS
from’ Parties who have the best chance
of meeting their targets. They hote two
critical problems with seller liability
systems. First, there is little assurance,
that the compliance system will be
strong enough to deter overselling or
adequately remedy excess emissions
caused by overselling (especially if the

- overselling 1s due to poor management

or planning, and not to “willful”
behavior). Second, the largest “seller™:

“countries may not-have the technical,

regulatory, and political ability to
safeguard the integrity of their sales,
nor the ability to runcd\' any ¢missions

.excess after it occurs.

Under pure buyer liability, some or all
of the AAUs that originated froma
Party that excecds its assigned amount
are discounted or invalidated. The
discounted or invalidated AAUs could
be returned ro the seller to assist its-
own conipliance, banked by the
acquiring Party for its use when and if
the issuer restores itself to compliance,

-or simply retired. Either way, the
“acquiring Party is not able to use the
~ AAUs to meet its target for the

commitment period from \\'hth they
originated.

Generally, we agree that pure buyer
liability is preferable to pure seller
liability. Under seller liability, only one
party to the transaction..the seller..nced
transaction—the sellereneed be
concerned about the seller’s )
compliance. The buyer has no reason
to worry, because it will be able to use
the tons it purchases regardless of the
seller’s performance. Under buyer
liability, both parties care. The buver
cares because it may not be able to use

_ some of the tons it purchased if the .

seller goes out of compliance. The
seller cares because it can get a better
price for its tons if it can assure the
buyver that it is willing and able to

~comply. -
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A Beﬂer Idea: Hybrld Llablhty

W ¢ believe hybrid /mbzlzh' is
preferable to cither pure buyer or
pure: seller liability, because of the
additional ben¢fits it creates. These -
benefits include: ' '

Enbanced compliance,

Added flexibility,
Greater tra nxpzz)‘rnry.

- Enbanced compliance
Hybrid schemes require that
the seller’s performance be
“tracked during the '
commitment period. Tlnt
performance will determine, i
part, whether a Party can SL“
tons under seller liability
(enabling it to get the highest ‘

. price for its tons) or. buyer

. liability (in which case it may
"not be able.to sell at all). Thus,

- Parties that wish to sell have a
strong financial incentive to

~ comply with their obligations * -
by staving within the system
p.]mnutus (i.c. , by not
overselling or o\_cr—cmi_tting).

© Added flexibility

. Under hybrid schemes, buyver
liability AAUs and seller
liability AAUs will- be present
in the market at the same time.
Thus, purchasers have greater
flexibility in designing their
“portfolio” of AAUs. For
L\nmpk buyers may seek to .
purchase enough seller lmbllltv :
AAUSs to cover their expected
excess emissions during the
commitment period. In
addition, they may choose to

_ purchase some buyer liability
AAUs asa cost-effective hedge
against unforeseen emissions or
to bank for subsequent .
comniitment periods.

Greater transparency
Transparency is the essential
ingredient of hybrid schemes.
Buyvers, regulators, and the
public should have access on a
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daily basis to information
about trades. All information
about trades should be
recorded as they occur in a
publicly available registry on an

- internet web site. That way,’
-anyone with a computer will be
able to see at a glance whether
Parties are on track to meeting
their commitments or veering
off course.

" The “Traffic Light” Approach

T\\'o years ago CIEL proposed a
“traffic light” liability system. This
hybrid approach would allow all Annex
B Parties to trade initially on a seller
liability (i.c., “green light”) basis. The
combined rate of emissions and sales
during the commitment period would
be tracked for each Party. If at any time
- during the commitment period a Party
. exceeded its planned trajectory, a
“yellow light” would be triggered and
the Party could continue to sell only on
a buyer liability basis.

It soon became apparent that this
system had an inherent flaw: During
the time it would take for Parties to

. submit emissions inventories (about a
vear), and perhaps have them reviewed
by expert teams (another year), much
damage could be done. A Party could
vastly over-sell before the system
caught the problem and mugcrgd the
‘yellow light.

‘Moreover, as noted carlier, some -
commentators objected that the
presence of a buyer liability component
could stifle potential trading because it
could lead to a eascading, “domino
effect” of non-compliance. They
argued that this possibility would make
it impossible for potential traders to
evaluate the risk of purchasing buyer .
liability AAUs and impossible for
Parties to determine whether their legal
entities holding such AAUs were in
compliance with their domestic
obligations (which in turn would make
it impossible for a Party to true-up at
the end of the commitment period).

INTERNATI

Our Proposal: A Commitment
Period Reserve with a Limited

Buyer Liability Component

ur proposal addresses the “time

lag” and “domino” problems by
(1) establishing a reserve of assigned
amount units prior to the start of the
commitment period and (2) limiting
the potential invalidation of buyer
liability transfers to transfers from
Parties whose verified emissions exceed
their gross adjusted assigned amount.

Commitment period reserve
The commitment period reserve is
created by projecting a five-year
emissions trajectory for the
commitment period for each Party,
based on its inventories submitted
before the start of the commitment
period. The projected emissions are
held in reserve. If the projected
emissions are less than the Party’s

-assigned amount, the difference

between thé two is considered surplus.

The emissions trajectory and reserve
are revised annually on the basis of the
new inventory and an expert review of
the previous year’s inventory. If a:
Party’s emissions are lower than -
expected, the surplus is increased. If .

they are higher than expected, the

surplus is reduced.

Each year during the commitment
period, the Party can sell an
“annualized™ portion of its surplus on a
seller liability. basis. In other words,
during the first year of the period, it
can sell up to one-fifth of its surplus
under seller lability. During the second

vear, it can sell up to one-fourth of the

remaining, adjusted surplus. During the
third year, one-third, etc. Of course,
based on their prior inventories and
initial assigned amount (as determined
by Annex B and Article 3.7), some
Parties might not have any surplus,
because their projected emissions
(which equal their commitment period
reserve) would always be higher than
their initial assigned amount. However,
Articles 3.10, 3.11, and 3.12 allow
Parties to add to or'subtract from their

ONAL AND COMPARAT
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assigned amount as. they buy and sell
through the Kyoto mechanisms. Thus,
these Parties may transfer on a seller
liability basis as long as their emissions
are below their net assigned amount,
which would equal their initial assigned
amount adjusted to reflect transfers and
acquisitions of ERUs, CERs, and
AAUs).

It is important that the reserve be set

* to match a Party’s actual emissions

projections, and not some arbitrarily
discounted number. Each Annex B
Party’s core obligation under the

‘Protocol is to ensure that its aggregate

emissions for the commitment period
do not exceed its assigned amount. The

_incentive structure incorporated within
. the liability rule should be geared

towards fulfillment of that core
obligation. The rule should stimulate

" businesses to lobby their governments

for effective, comprehensive national
strategies for lowering overall emissions
as early as possible, so that the country .
as a whole will have sutplus assigned
amount. It should help motivate Parties
to lower their actual emissions by
rewarding them with the ability to sell -
the resulting surplus assigned amount
at the highest market price. That can be
accomplished by giving Parties that
hold surplus assigned amount the right
to transfer their surplus under seller
liability. Any rule that permits Parties to
transfer their zon-surplus assigned
amount under seller liability will fail to
take advantage of this important
complrance incentive.

-Transfers from reserve subject

to limited buyer liability

Even allowing for acquisitions of
assigned amount through the Kyoto
mechanisms, some '

Parties may not be able to maintain a

_net surplus and thus will not be eligible

to transter AAUs under seller liability.
These Parties may nonctheless believe it
will be advantageous for their domestic
businesses to have the freedom to sell
AAUs on the international market.
They may additionally fear that the
opportunity for such businesses to sell
under buyer liability will be an empty”
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one, because they may believe o one
will be interested in such pln'chn_x% SO-
-long as they could be subject to an
unpredictable, seemingly endless
“domino effect” rriggered when an
issuing Party fails to comply with its
commitment period target.

Under our proposal, if such a Party (or
such a.Party’s legal entities) wishes to
sell non-surplus toms,.it may scll them
from the Party’s commitment period
reserve on a limited buver Liability basis .
This buver liability component lowers
_the risk that non-surplus transfers from
the reserve could uldmately lead to the
overall Anrniex B rarget being exceeded.
In particular, it enhances the prospect
of compliance by giving potential .
purchasers an incentive fo evaluate the:
“credir worthiness™ of the issuing
country before they buy. At the same
time, the hmited aspect of this buver
liability component climinates the
possibility of a “domino eftect™ of non-
compliance and invalidation of buyer
liability AAUs, which in turn climinates
the main concern that some Parties and
businesses have expressed aboyt-buver
liability. '

After the end of the commitment
period... period when Annex B Parties
have submirtced their final inventories,
been reviewed by expert review teams’
(ERTs) pursuant to Artcle 8, and had
an opportunity to truc-up their excess
cmissions by acquiring additional rons
“via the Kyoto mechanisms—any Party.
whose net emissions still exceed its
adjusted assigned amount will be
subject to a compliance procecding.
Under “traditional” buyer lability
schemes, if that Party is found to be in
non-compliance, the AAUs it
transferred under buver liability are
invalidated or recalled in an amount
cqual to its excess emissions. Any Party
holding those nvalidated or recalled
AAUs may then not have enough
assigned amount to cover its own
emissions, and will consequently face its
own finding of non-compliance.
That finding would result in the
invilidation or recall of AAUs it had
transferred under buver liability, which
could in rurn trigger a cascade of non-

compliance for even more Partics.
Under our proposal, any invalidation of
buver liability AAUs would be limited
to the first “tranche? of non-coniplymg
Parties. In other words, invalidation
would apply only to buyer liability
AAUSs originating from those Parties
whose aggregate emissions exceed their
gross adjusted assigned amount—where
gross assigned amount includes all of
the buyer and seller lability AAUs held
by a Partyat the end of the true-up.

“lnvalidation™ would be conducted in

_the same way proposed by the

European Union in its “mixed Labiliry”
proposal (included as Option 5 in the
current Mechanisms text). AAUSs
originating from a non-complying
Party would remain in the registry of
the acquiring Party and would not be

- returned to the issuer. Thie acquiring

Party could retain and bank the
invalidared AAUs pursuant to Art. -
3.13, but could not use them for
compliance purposes until the issuer
remedied its excess emissions and
returned to compliance.

Limited buver liability precludes.the
possibility of an unpredictable “domino
effect” of non-compliance. A Party
holding invalidated AAUs will_still face
compliance proceeding if, after the
invalidanoiy, its-aggregate emissions
exceed its adjusted assigned amount
and it does not acquire sufficient
“good” AAUs to make up the shortfall.

However, so long as a Party’s emissions
do not exceed its gross assigned
amount— including all AAUs it holds
at the end of the truc-up, whether they
have:been invalidated or not—then any
buver liability AAUs originating from it

- will remain valid and may be used by

other Partics and /or private entities for
their own compliance purposes. !
Limited buyer liability allows cach Party
to cvaluate the compliance of its legal
entitics with their domestic obligations
within a finite time. Upon learning that
some of the AAUs it held had been
invilidated due to the issuer’s mon-
compliance, the holding Party would
notifv its legal entities who had
tendered the AAUSs. The entities could
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be given a brief time to either tender
replacement AAUs or pay a significant
fine. -

Any uncertainty on the part of those
entities and their home governments as
to whether or not the buyer liability
AAUSs they had purchased were good
would be resolved upon the
determination of whether the issuing
country’s gross assigned-amount was-
sufficient to cover its emissions. The
entities would have presumably paid for
the AAUSs based upon the *credir
worthiness” of the issuing Party and,
depending on the pereeived sk, would
have made contingency arrangements
(such as insurance, additional

purchases, or options contracts) to
protect themselves against the risk. But
since the risk of invalidation will

depend only on the performance of the

“primary” issuing Party, and not upon
the quality of the buyer liability AAUSs
the issuing Party (and/or its entitics).
mav be holding, entities will nort face
the task of trving to evaluate an endless
web of compounded risk. Accordingly,
our proposal will allow buyer liability
acquisitions to go forward as a viable
option for entities and Parties, while

~simultancously providing the sensible

sateguards and incentives that buyer
liability can bring.

Conclusion

The new hvbrid lability rule we
propose, based upon a commitment
period reserve, solves the problems that
were identified with the traffic light
approach. Because tradés can be

registered in real time-and made public

[

on the internet; a “yellow light™ trigger
could operate virtually insrantancously.

Jdfa Party oversells withour making,

sufthcient upward adjustments to its
assigned amount, it will immediately
trigger a “vellow light™ so thar the sale

15 subject to buyer liability.

The new rule preserves the virtues of
the tratfic light and other hybrid
svstems. It enhances compliance by
teacking emissions during, the B
commitment period, adds flexibility by
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giving buvers an option of purchasmg
cither seller or buyer liability
allowances, and increases transparency
by requiring that all trades be publicly
registered as they occur. Finally, it
provides liquidity to thé market by
allowing buyer liability transfers in a
way that does not expose potential
purchasers to unmanageable risk.

. Epilogue

Contrary to the hopes and expectations.
of nearly everyone concerned,
ncgotiators at the Sixth Conference of .
- the Parties, held at The Hague in
November 2000, were unable to agree
on the rules thar would make
ratification and implementation of the

Protocol possible, ‘This failure included -

the liability rules for emissions trading.

“Some progress on liability was made,

however, when negotiators appeared to

agree that a commitment period reserve
approach would represent the best
opportunity for convergence between
pure buyer and seller liability. Such an-
approach was included in the “Note by
the President of COP6” distributed by
Jan Pronk to the COP during the
second week of the conference.’ In
that document, President Pronk
proposed that Parties retain 70% of
their asszgned amount as a commitment
period reserve. In other words, the
reserve would not be based upon real
or cstimated emissions, but simply a
portion of the assigned amount cach
Party held at the beginning of the
commitment period. - '

A reserve of 70% would mean that -
every Annex B Party could transfer up
to 30% of its assigned amount under
seller liability, regardiess what its actual
cmissions were. While such a reserve
could prevent a “rogue state” from
_selling all of its assigned amount and
then quitting the Protocol, it would do
little or nothing to prevent the more
incremental overselling that probably

represents the most likely risk. As such,

in practical terms it would amount to a
pure seller liability rule, which would
be relatively easy to administer, but

_INTVRNATIONAL AND COMPARA

would provide few incentives to
prospective buyers and sellers to .
improve their emissions performance.

When ministers representing the
United States and European Union
briefly believed they had arrived at an

" agreement during an all-night.

negotiating session on the final night of
the conference, they did not discuss the
Liability rule. After the short-lived:
“agreement” collapsed on Saturday
morning, EU sources revealed that one
of the things that led them to reject it
was a belief that it implicitly assumed
that the Pronk proposal for a 70%
reserve would be adopred. Although
the U.S.and its “Umbrella Group”.
allies generally support the Pronk
proposal, the EU and most’
environmental groups have declared it
to be unacceprable.
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The In’rernahonallzahon of the
Amazon

By Manunel Nabais da Furriela”

s the world’s largest tropical rain forest, with a fifth of
_the globe’s fresh water, the preservation of the
_NAmazon is a major concern of the international
community. Such concern is heightened by the fact that it is
also one of the largest carbon sinks, meaning that it helps to
counter the effects of greenhouse gases; and thérefore serves
as an invaluable asset for curbing global warming. In
addition, it contains a massive depository of blOleCl‘Slty and
“its own indigenous cultures.

The Amazon encompasses over six and a half million square
kilometers, spanning nine nations.! More than half of its
arca lies within Brazil, covering two thirds of Brazil’s
territory. {Given the wealth of environmental benefits,
economic oppertunities, and cultural differences, it is no
wonder that controversy surrounds the management of this
geographically fragmented area. Interest groups,
governments, and industries from around the world dre
locked in a debate over the sustainable development of the
region. To date, this dialogue has failed to vield a consistent
policy for managing this rich and diverse biome.
Importantly, these efforts have had the unintended
consequence of alarming and alienating Brazil, which has
responded to fears of international encroachment by
developing and militarizing the area. Within that context,

this article examines the complex interaction of two often
conflicting principles of international environmental law at
work in the Anmiazon debate: sovereignty and the common
concern of humankind.

Sovereignty vs. the Common Concern of

Humankind

he sovereign right of a state to cxcrdsc'control' over its

territory is a traditional, if not fundamental, principle of
international law. This sovereignty extends to the limits of a
nation’s geographic borders and includes the sub-soil
beneath and the airspace above it.? This right, however, is
qualified, for example, by a state’s genceral duty not to harm
the interests, including the environment, of another state.?

3oth the Stockholm* and Rio Declarations® state that the
principle of sovereignty applies to the right of a state to
develop its natural resources. Developing nations sought
this recognition as part of their pursuit of a new international
cconomic order (NIEQ) that would give them more leverage

‘humankind.®

when dealing with developed countries. These “cfforts to
maintain control over thqif natural resources...conflict
directly with the movement to liberalize trade and
investment” and efforts to internationalize environmental
protection.

- The Stockholm Declaration’ recoghized that some

environmental issues are of conmimon concern to all

It notes that “[a] growing class of .
environmental problems, because they are regional or global
in extent or bccause they affect the common international

.realm, will require extensive cooperation among nations and

action by international organizations in- the common
interest.” Subsequent international environmental treaties,
including the United Nations Framework Convention on
Climate Change' and the Convention on Biological
Diversity, repeatedly have endorsed this concept of global
cooperation on environmental issues with international
implications." The Convention on Biological Diversity is
particularly significant since it involves environmental
protection of resources found within a nation’s border.

" The protection of the Amazon brings sovereignty and

common concern of humankind clashing together. While
the world may contend that coordinated action is needed to
deal with the deforestation of thé Amazon, difficulty exists in
reconciling this idea with Brazil’s right to exercise exclusive
control over its territory.

The Preésure to Internationalize the Amazon.

he “Internationalization of the Amazon™ is a concept
developed in Brazil that reflects the fear among Brazilians

" that the intérnational community will invade or otherwise
‘interfere directly with the Amazon. Since Brazil’s

independence, foreign companies, predominantdy U.S. and
European, have exploited the nation’s natural resources. In
addition to this commercial assault, the Amazon is.often =~

‘cited as a global resource, that can assist with any number of

international problems ranging from the practical to the
absurd. The latter occurred during the 1960s when there
was frequent ‘talk of the Amazon as an eventual refuge in the
event.of nuclear war. While this may seem foolish in
retrospect, military organizations in some foreign countries
went so far as to finance scientific research on this proposal
during the cold war: The idea of the Amazon as a “tropical
fallout shelter™ for the world represented th(. first steps
toward its gradual mtumnonall/atlon
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In the 1970s, the movement reached full speed with the
scientific discoveries of global warming and the importance
of biodiversity. Suddenly, the Amazon was seen as the
“lungs of the carth” and the globe’s natural refuge for
biodiversity: Overnight, every Hollywood movie star became
an expert on the life-saving drugs that awaited discovery in
some remote jungle, '

In truth, no nation has ever suggested that the Amazon
could become the property of the international community.
The idea itself is absurd since many other regions or
ecosystems are of equal importance to the world’s ecology.
Take the case of the extensive temperate forests of northern
Europe, Asia, and America, for example, which' scquester as
mucli, or more, carbon and are also threatened by
development. Likewise, in terms of biodiversity, the Chocd
fegion that covers the Pacific coasts of Ecuador, Colombia,
and Panama, is as rich as the Amazon. Yet, there are no calls
to internationalize these regions. b ‘

- To further complicate matters, most of the world™s cocaine is

_produced in areas that abut the Brazilian Amazon.. In
Columbia, the drug trade is financing a civil war along -
Brazil's border: The Brazilian government is concerned that
by pledging $1.3 billion in aid to the government of -
Colombia to fight the drug cartels and their guerilla allies,
the United States may further fuel the long drug war,
eventually sending it spilling into Brazil. “We know that
once the gringos have strengthened the army’s hand there,
we may get whacked too,” said Mauro Sposito, head of the
new Brazilian force here. “So this operation (“Cobra”™) was
undertaken as a preventive measure, in"anticipation of-
whatever problems may come our way.”** This operation
concerns Brazil because it shares a large border with
Colombia (abour 1,600 square kilometers), almost all of
which is covered by the Amazon rain forest. Because the
-Amazon rain forest is very dense, supervising the entire area
is virrually impossible. As a result, one government estimate

- indicates that Brazil must invest around US $10 billion over
_the next 5 to 10 years in military equipment and facilities if
it hopes to-adequately supervis¢ the area.”

Brazil's Domestic Backlash
he term “Internarionalization of the Amazon™ is a concept
| that developed in Brazil based onits.fear of an
international military invasion or other direct interterence in

the arca. Although the idea of taking the Amazon from

Brazil and placing it under international authority may seem
absurd to those outside the country, the concern is very real
within Brazil. Brazilian politicians and the military, both of
whom favor a thorough “development” of Amazonia as a

- means of protecting Brazil’s claim to it, have cnticized the

activities of international environmental organizations and .
non-governmental orgamzations (NGOs) as an
cncroachment upon Brazil’s sovercignty. Brazil’s neighbors-

* share this belief. In their declaration of San Francisco de

Quito of March 1989, the foreign nunisters of the Amazon

‘countries repudiated any interference with the policies and

measures of these states vis-i-vis the Amazon region. Taking
an old argument of the Brazilian military, the former
president of Brazil, José Sarney, even accused the
industrialized countries of working roward the

- internationalization of the Amazon region under the pretext

of énvironmental protection. - He discounted the efforts of
governmental and non-governmental agencics to protect the.
Amazon rain forest, labeling their actions malicious,
atrocious, and-dishonest. According to Sarney, the
international criticism of the Brazilian Amazon policy was
part of a larger campaign to prevent Brazil from using its

- natural wealth and becoming a world power.'

History of the Militarization dnd Economic

Development of the Amazon :
stablished in 1964 and in control of Brazil’s economy for
EZ(') years, the military government vigorously pushed
forward the development of Amazonia. Though the
opening up of the Amazon frontier is'in accord sith the
logic of Brazilian history, or rather its historic pattern of
internal colonization, the military has influenced the
cconomic penctration of the region. This campaign was
intended to mirigate social conflict and to mobilize political
support for the current regime. The military believed that
tapping this vast ar¢a’s resources would automatically
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énhance the status of the country globally. At the same
time, penetration of Amazonia offered new prospects for
strengthening the economic base of the military and for
opening up testing grounds for special military projects,
including nuclear installations.

Importantly, by developing and militarizing the area, the
Brazilian military governments also sought to preempt the
internationalization of the Amazon by establishing sovereign
control over the region. With this goal in mind, they
delincated several projects 1o develop and integrate the
region. During the period of 1964 to 1984, Brazil’s
economy grew to become the eighth largest in the world.
Domestically, it began producing everything from needles to
supersonic aircraft. It also developed an imprcssi\' e military-
industrial complex. Aside from increasing the size of Brazil’s
economy and military, the government had tlu tollowing
goals: :

* the need for ‘national integration,” which would
bring the Amazonia and its resources into the
country’s ¢conomic mainstream;

* the need for “physical integration” of
Amazonia into the rest of the country to
ward off foreign geopolitical interests;

* the need to provide a proper response to
the pressure of national and transnational
companies with respect to the use of the
region’s resources. &

The basic instruments used to F;ursuc thesc
objectives-included direct investment by the
Federal government of Brazil in infrastructure,
including providing fiscal incentives to private
businesses under the supefvision of a federal
agency. Large programis or projects, either
government-sponsored or government-inspired,
were organized and supported. Fiscal incentives,
including total or partial exemption from federal
and state taxes, as well as credits and subsidies,
were created as:the backbone of the economic
policy for the region. Importantly, the ,
government’s initial investments mn infrastructure
were directed at constructing new roads to
provide access to and faciliraté further
development in: Amazonia.

The combination of these two factors, fiscal incentives and
new roads, succeeded in finally l)ptning the region to
Brazilian and international capiral. Big businesses and private
entrepreneurs acquired large tracts of land, often for
speculative purposes only,”

The Amazon in the Post-Military Era
he military’s fall from power in the mid-1980s did not

signal a rerreat from the Amazon arca. The continuation .

of the Brazilian doctrine of national security allowed the
military to continue with its self-proclaimed task of
“bringing the region home to the country.” Ecological

=N TAL

LAW Page 19

considerations had little weight compared to this national
challenge. Amazonia had apparently turned into an exercise
in geopolitics. From a geopolitical viewpoint of maintaining
territorial status quo with its neighboring countrics, the

- problem of Amazonia for Brazil was not one of too many

people working in the arca but rather one of too few.
Consequently, the military steadily increased its presence in
the border regions. To this purpose, the Brazilian
government initiated the “Calha Norte” (“north roof
gutter”) project in the early 1980s, later supplemienting it
with a similar project along the Bolivian border. Along with
the region’s new infrastructure, the two projects provided
strong incentives for private investment in the area.

At the same time, the militarization of the northern border
has exacerbated the civil war in Columbia between the :
government and Revolutionary Armed Forces of Colombia
(FARC), that has at times spilled over into Brazilian
territory, The recent announcement of a massive U.S

military aid package for Columbia will most likely further

escalate fighting along the Colombian-Brazilian barder and
lead to an even greater buildup in Brazilian forces and
infrastructure, complicating etforts to protect the Amazon.

Recent Opinion in Brazil
Onc might be tempted to dismiss these concerns and
policies as relics of Brazil’s military-idustrial complex.
Unfortunately, the perceived threat of “mternationalization”
can be found in the media as well. - For instance, in an article
for the Brazilian magazine, Manchere, the well-known
journalist Carlos Chagas accused the developed countries of
wanting to take the Amazon away from the:Brazilians. To
illustrate his point, he quored several distinguished
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. international persons and institutions:

»  “Contrary to what the Brazilians think, the Amazon
belongs to evervone!” Al Gore,
the United States, 1992

Vice-President of

¢ “Brazil has to accept pnrtial sovereignty over the

Amazon,” Frangois Mitterrand, former Plk\ldtnt of
France, 19\9
] I)m/l[ has to delegate part ol its rights to the

Amazon to competent International Qrganizations,”
: y

Mikhail Gorbachey, former president of the ex-
Soviet Union, 1992

¢ “Only internationalization can save the Amazon,”
“Group of One Hundred,” 1989; and

e “The Amazon has to be untouchable, because it is
humankind’s supply of f'orcst,“ the 1990 Congress
(._)F German ‘Environmentalists. ™

Chagas also notes that the idea-to internationalize the
Amazon is not a new one, having originated in the 19"
century. As further evidence, Chagas points to a map that
portends to create the “Sovereign State of Amazon™ (see
box), thus distranchising Brazii.

In an arricle in the most prestigious newspaper of 8o Paulo,

Folha de Sdo Paulo, Ariano Suassuna pointed to the United
States’ hn\mg indicated that deforestation of the Amazon is
a vital threat to the safery 6f Americans das a basis tor
Brazilians to worry about international interference.'” Even
though Suassuna opposed the military’s rule in Brazil, he
nonctheless asks Brazilians to join the army if direct
American military interference occurred within the region.”

The politician Joaquim Lucena said in 1999 that direct
international interference in the Amazon is about to begin.
Lucena cited a declaration made by Henry Kissinger in
1975, in which Kissinger said that because in 300 vears the
world’s
of incapable countrics, the United States should obrtain
_control of these resources. Kissinger then concluded that
United States could offer a deal to Brazil; the exchange of
the Braziljan external debts for the Amazon. !

‘Also, the well-known Brazilian Senator Jarbas Passarinho,
‘wrote several articles in newspapers about the

internationalization of and the foreign interference in the
Amazon.” As a respected politician and a retired military

officer who h¢ld several important positions in the Brazilan'

government during military and civil governments,
Passarinho’s opinion carries great influence in Brazil, * His
reputation is based in large part on his efforts to help with
the transition form military to civil governments. Passarinho
has stated that the Amazon is part of Brazil’s territory and
that the ‘world must respect Brazil’s sovereign rights. He
also points out that the United States destroyed large arcas
of its territory and Brazil did ‘not interfere in that matter.
Making reference to a military threat,.Passarinho notes the

s remaining natural resources would be in the control .
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United States” interference in Panama, Haiti, Nicaragua, and

other countries and wonders what is to stop the United
States from interfering in Brazil. Claiming that the
environment._is merely a convenient pretext for eventual
military intervention, Passarinho contends that the United
States is really concerned with controlling the Amazon’s
natural resources.

. The debare over internationalization of the Amazon is far

from over. Recently, on October 23, 2000, Cristovam
Buarque, a former governor of Brasilia (Brazil’s capital ),
wrote an article for a Brazilian newspaper saying that it
people think that the Amazon belongs to humankind, then
the Louvee Museum, the oil sources, the City of London,
the international capital mml\us cte., should lx
internationalized as well >

Against this backdrop, the U.S. Ambassador to Brazil, Mr.

Anthony S. Harrington, otficially stated on June 12, 2000,
that the,rumors about the global

community internationalizing the
Amazon are “grotesq ue myth,” and
“it has disturbed the relationship Jesetes o ol
berween Brazil and United States for
vears.” Continuing, he said, “Let me
say that in the most possible clear
The United States absolutely
does not have any interest to invade
the Amazon. The Amazon belongs bl ,
to Brazil.”* ' ; 511073 s -

Amozon Foomotes

J._\

way:

Conclusion i
he sustainable development of the
Brazilian Amazon is of common et

concern to humankind, but final iy Wit etors

responsibility and authority over the gy
management of this area lies with the " :
people of Brazil. Preservation efforts o —

that drtempt to intermationalize the K0 5k (10 v

Amazon, while well intentioned,

creare a backlash in Brazil 'agninst

international conservation efforts. e

This backlash is reflected in Brazilian

military and development policies. e Devsogvrves. 01

Fear of losing sovereignty over the vemanaren, S

region has lead to a series of : 8 oes
programs to develop and militarize
AIn an indirect way, the |, & ] TR

the Amazon.
very samie international groups' that ¢ P
would protect the Amazon are
hastening its destruction by
advocanng programs that do not take ornd G
adequate account of Brazilian e
sovercignty. Any international plan of | & rcpe, )

action for the preservation of the . ). © e RO,
Amazon should be initiated and lead : YEsdo oo S

by Brazil.
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A D'efen's'eof'ihe. U.S. Position on
Labeling Genetically Modified

Organisms

By Sally R. Kirsch*

GMO’s and the
Precautionary Princ_iple

ince its inception in the early

1970’s, the field of biotechnology

has rapidly expanded. In its
simplest dpplication, biotechnology is
the insertion of a specified protein
chain (gene) into the DNA of another
organism creating a genetically -

- modified organism (GMO). This
change in the structure of an
organism’s DNA results in the
manifestation of a specified
characteristic by the modified organism.
This technology has numerous
beneficial applications, from drugs and
food to cloning, however these benefits
harbor numerous potential risks.
Currently, one of the most
controversial applications of
biotechnology is to food products
intended for direct human
consumption. ;

Biotechnology has been used in plants
“to create drought resistant corn and
soybeans, increase the nutritional ° r
content of core food crops, create pest
resistant plants, as well as more
cosnictic applications such as the
creation of a tomato whose consistency
remains stable longer. Currently,
genctically engineered plants make up
over one-third of our soybean crop and
one-quarter of our corn crop. Over -
98,600,000 acres were planted with
genetically engineered plants in 1999,
While there is no scientific evidence
that genetcally modified organisms, are
harmful to humans or the cnvi_ronmcnt,.
some consumer advocates and
environmentalists argue that a
precautionary approach should be used

when dealing the GMOs.!

The precautionary principle is
elaborated in the Rio Declaration

‘which states that “[wlhere there are

threats of.serious or irreversible
damage, lack of full scientific certainty
shall not'be used as a reason for

postponing cost-effective measures to

preventt environmental damage.™ This
principle has been adopted in
numerous international environmental
instruments including the Preamble-of
the Biodiversity Convention® and
Article 3.3 of the United Nations
Framework Convention on Climate
Change.? The principle developed in
recognition that scientific “certainty”
often comes too late to prevent
environmental harm, It does not
dictate what action to take, but rather
it advises when a policy should be
considered: before the harm has taken
place.? In theory.this seems
uncontrovetsial, but in application it
has many pittalls. Bodansky points out
that it is “impractical to view cvery
activity with suspicion.” The
international community has taken the.
precautionary principle to mean that
GMOs should be labeled while the
United States takes the opposite
position. '

Americans have been reluctant to
accept genetically engineered foods,
Calgene’s “Flavr-Savr™ tomato did not
receive a round of applause from
consumers, and the sale of the tomato
scems to have stalled in the Mid-West.
Recently, large food producers, such as
Frito-Lay and Gerber, have abandoned
the use of genetically engineered
sovbeans and corn in their products.
The question is, why? As of vet there
have been no studics revealing
deleterious side etfects or other health

risks from these products, and
consumers have not yet gone so far as
to boycott these products. ?

In the absence of hard scientific proof
that these products are dangerous,
certain consumer groups have been
fanning the flames of opposition. Yet,
even given the rising concern in the
U.S., consumers.continued to purchase
these products. There are various
reasons for the public’s continued
purchase of genetically engineered
foods. One theory is that consumers
are neither afraid of, nor opposed to
the use of these products in their food.
The other theory is that American
consumers have had no choice but to

cat these genctically engincered

ingredients — the consumer simply does
not know which products contain, and
which products do not contain,

" genetically enginecred material.

The American public wants to see this
information on’ the label — polls taken
by Time and MSNBC in January 1999

- and January 200Q respectively, showed

that 81% of the people who responded
were in favor of labeling genetically
engineered products. However, both
the FDA and industry claim that
labeling should not be mandatory.

FDA maintains the position is that -
genetically enginecred plants are no
different from their traditional
counterparts, therefore the fact that the
product is genetically engineered is not
material information and does not need
to be labeled with anything but the
food’s common or usual name (e.g.
‘corn’, ‘soybean’). Consumers seem to
tfeel otherwise, and there are a number
of vocal groups sceking change.
Whether or not labeling would actually
aftect the decision to purchase a
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as of vet, unknown.
Possibly, consumer reaction would be
similar to that of the decision to

product is,

purchase an organically grown product
— it would be a decision based on

- personal preference and beliefs about
health and lifestyle. No matter how a
consumer purchase decision is made,

" the dcebate is on as to whether these
products should bear a label. A number
of consumer groups have launched a

© “Consumer Right-to-Know™ campaign
to require labeling, and some states
have taken similar ballot initiatives. In

the absence of state power to require
labeling, Congress has proposed
legislation that would require such
products to bear a label.

Though these products do not bear a
label, they have not gone unregulated.

The US Government regulares

biotechnology under three separate

agencices — the EPA, the USDA, and the

EDA. By the time genetically

engineered food products reach the

market place they have gone through a

scries of government approvals and are
quite fit for human consumption. In
the absence of health risks,
manufacturers who use genetically
modified products should not be
required to label these products.

However, though consuiner

apprehensions about genétically:

engineered foods may be unfounded,
an individual-does have the right to
make a free and informed purchasing
decision, therefore manufacturers who

" prefer not to use genetically engineered

products should be free to provide a

label to that effect. This form of

labeling would be akin to the “organic”
and “Kosher” labels that are found on
food products that mecet those
qualifications.

This paper briefly examines the
Ainternational position on labeling
GMOQO?%s, then looks at the U.S. Food
and Drug Administration’s policy
regarding labeling GMO’s and
concludes by defending the U.S
position.

trom genetic modification*
regulations provided for the accidental -

International Application of
the Precautionary PrlnCIpIe
to GMOs .

li foods sold in the EU that contain
GMOs must be labeled.” This
requirement is triggered by the
presence of DNA or protein resulting
The EU

presence of GMO material by requiring
that products containing less than 1%

of GM material do. not have to be

labeled.” The speéific requirements of a
GMO label are contained in
Commission Regulation 50,/2000.

The objective of these EU policies is to
“promote a balanced approach to
biotechnology and GMOs in particular.
The public needs to be assured of the

. highest protection of public health, and

the environment, including the
protection of biodiversity. At the same
tme they need to be able to make an
informed choice with regard to Ln\'l()

»io

products.

The EU position is echoed in the work
of the Codex Alimentarius
Commission, a joint project of the
World Health Organization (WHO)
and the' UN Food and Agriculrure
Organization (FAO). The Codex
Committee on Fdod l_,abcling meet in
May 2000 to draft recommended
changes in the general standards for

labeling of prepackaged food. These

draft standards take into account GMO
issucs and will be presented to the
general meeting of the Codex in 2001.
The committee’s recommendations call
for mandatory habeling of food or
ingredients rhat contains an “organism
in which the genetic marerial has been
changed through gene technology in a
way that does not occur naturally by
multiplication and/or
recombination.”™’ The Codex

negotiations are important because they

reflect a growing census in the
international community on the issue.
This is especially important since the
issue of GMO trade and fabeling is -
expécted to be including in the next
round of WTO negotiations.”* The
GMO issue proved to be a major
stumbling block at the WTO
Ministerial in Scattle last ycar.
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Onc of the most important recent
developments in international GMO
libeling is the Biosatery Protocol to thé -
Convention on Biological Diversity that
regulates the transboundary movement
of bio-engineered organisms.'* The
Protocol referees to these GMOs as
“living modified organisms” (LMO).

It provides that a party must have the
advanced informed agreement (AIA) of
an importing country prior to tlre
shipment of the LMO. The label of an
LMO that is intended for introduction
into the environment must ¢contain the
identity and relevant traits of that
LMO. Commodities that are not
intended for introduction into the -
environment, including food, need only
state that the product “may contain™
LMO and specify a contact point for
further information.

The EU-regulations, Codex dmft, and
Biosafety Protocol each reflect a v iew
that the precautionary principle
requires labeling of GMOs. Contrast
this to the US policy.

US Regulation of GMOs'

n 1976, concerned about the risks”
associated with research of

* biotechnology applications, the

National Institute of Health published

biotechnology rescarch guidelines for

their grant recipients,-which were
adopted by other government agencies
as well as private industry." After the
initial research is completed, the

product continpes to be.regulated

under a coordinated framework. This
coordinated framework was published
in 1986 by the Office of Science and
Technology Policy as the “Coordinated
Framework for Re Lruhti()d of
Bioteehnology; Announcement of

Policy and Notice for Public

7 1i

Comment”.* The cornerstone of the
policy was that the existing laws of the
EDA, the EPA, the USDA, the NIH
and the OSHA would adequately cover
this new and burgeoning technology. ™
As discussed above, the NIH mutd

‘guidelines for research on

biotechnology: Though these

continued on page 24
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Alumni Profile: Romina Picolotti

Romina Picolotti’is the Foundu and Executive Director of the Center for Human Rights and the Environment
(CEDHA), located in Cordoba Argentina. : ;

CEDHA is the only non-governmental organization in Latin America uniquely dCdlLatLd to the defense and
promotion of the environment and human rights, serving as a bridge berween ‘these two areas ()Fmtcmatlonal law.
CEDHA works with civil society leaders, non-governmental organizations, the academic sector, public sector servants, and

* other actors; providing advisory assistance, training and resources to address environmental and human rights concerns.
CEDHA objectives are to develop and strengthen: a) the awareness of the linkages between the environment and human
rights, further advancing environmental and human rights legislation at the local and international levels; b) the capacity
and ability of judges, attorneys, advocates, and other actors to address the local and international defense and promotion of
the environment and human rights through the linkages berween these two areas of law; and ¢) resources that provide
tools to successfully defend and promote cnvuonmun and human rights at the l()ml natl()nal regional, and international
levels.

in International Law from the American University’s Washington College of Law where she is a member of the adjunct
faculty reaching human nbhts and the environment. She has worked with international and multilateral institutions in
Latin America, Asia; and Umtcd States (includuig the United Nations, the Organization of American States, and
numerous non-governmental organization) advocating at the local and international level. -

In 1995 she joined an international task force of human rights advocates to assist Cambodia in rusmbhslnn\r its
judicial system following an ¢ra of egregious human rights violations. She served as advisor and trainer to the Cambodian
Judicial System, mentoring judges and prosecutors on legal thu)r} and practicé, training prison staff and police on human
rights and facilitating human rights and other civil society groups’ participation in the judicial process. She later joined
the International Human Rights' Law Group in Washington, DC as Fegal Officer for Latin America, where she focused
her work on defending and promoting human and environmental rights of indigenous communities, Afro-Caribbean
populations, and women. Ms. Picolotti dcsigncd the Law Group’s Nicaragua Program offering in situ mechanisms
strengthening civil society and improving access to-justice. As Latin America Legal Ofticer of the Law Group, Ms.
Picolortti headed international litigation before the Inter-American Commission and Court on Human Rights, identifying
victims of human rights and environmental abuse and bringing their complaints to the Inter-American system.

She has extensive experience in the International Human Rights System, having worked with various actors of the
system, including the Inter-American Commission on Human Rights where she reviewed and analyzed petitions for
admuissibility and legal substance, and with the Washington based Center for Justice Jnd International Law (CEJIL),
reviewing and preparing cases going before the system. Ms. Picolotti works in collaboration with other prominent
institutions dedicated to the defense and promotion of human rights and environmental law. She regularly works with the
faculty at American University in reviewing and analyzing elements of international law in seléct cases before the Inter-
American System. Ms. Picolotti also litigates in tandem with other non-governmental organizations such as CIEL,
CEJIL, and the Indian Law Resource Center, in the preparation and defense of cases before the Inter-American System.

As part of an international strategy to foster environmental issues in human rights tribunals, CEDHA has filed several
amicus bricfs before the Inter-American Human Rights System pressing the system to recognize environmental human
rights cases. In the-first landmark case in defense of thc Awas Tingni Indigenous Community of Nicaragua, the Inter-
American Court on Human Rights admitted the brief, prepared by CEDHAa and the Center for International
Environmiental Law (CIEL), which argues in favor of protecting the crucial linkage between the environment and the
human rights of the Awas Tingni. The tribunals succeeded in halting logging concession in mdlrmnous territories. In the
second case, involving the Wichi and other indigenous peoples of Argentine, another case with hl&,h cnvironmental and
human rights content, the Inter-American Commission pressed the Argentine government to move towards a friendly
settlement, halting pubhg works in a multi-million dollar transnational road project linking Brazil to Chile (through
Argentina), cutting through the heart of protected indigenous territories threatening the extinction of the culture and |
lifestyles of the Wichi,Chorote, Chulupi, Toba, and Tapicte’ communitics. Again, CEDHA and CIEL prepared a bricf that
was accepred by the Commission. The Court and the Commission’s decisions in cach case have had significant
precedence indicating that international human rights tribunals have begun to recognize the symbiotic ulatu)nshlp
existing burwun ‘human rights and the environment.

For more iujbrmdtion abour these bricii‘ or the Center f(/, Human Ryphts and the Envivonment (C 1~[)HA) Pisit
hrep:// . CEDHA org.ar or contact Professor Picolotti at romina@cedha.ovg.as

Ms, Picolotti is a graduate of the Vafional University (')f('()rdolﬂ Argentina. In addition she holds a Masters Degree -
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GMO Article continued from page 22

guidelines are not mandatory, federa
assistance can,be withdrawn if the
-researcher does not-abide by the
requirements. The guidelinés focus on
containment procedures which are
based on the risk the organism might
posc, and there are “increasingly
stringent containment conditions™ for
¢ach of four biosatety levels.'” After the
technology itselt has been rescarchéd,
its application is subject to regulition
primarily under three government
agencics — the Environmental
Protection Agency, the United States
Departmrent of Agriculture, and the
Food and Drug Administration. - The
USDA regulates plant pests, plants, and
vetermary biologics. The-EPA is the
agency with primary authority over the
regulation of pesticidal biotechnology.
Thus, the EPA’s regularory authority
enters only where the plant contains a
pesticidal component, for example Bt
Corn, which has a pesticidal eftect of
_the European Corn Borer and Bow
Weevils. The Food and Drug
Administration (FDA) regulates foods
with GMOs. -

Like the USDA and the EPA, the FDA
regulates bioengineered products under
its ¢xisting regulatory framéwork, The
‘FDA becomes a party to the regulation
of these products only as they near
commercializaton. FDA made clear in -
1992 thar it fegarded biotechnology as
a mere extension of the practices of
genetically maniputation thar have been
pracriced since the inception of '
agriculture. In general, the FDAs
position has been that where a
modification is made to a plant, so long
as the new plant variety is sufficicntly
close to its traditional counterpart in -

. compasition, nutriive value, utility, and
the like, the common or usual name
_still applics. The FDA regulates these
plans under the FIDCA i terms of both
pre-market approval and labeling..
Discussed below is a general overview
of the regulatory strugture under which
EDA regulates the labeling and
classification of gencrically modified
foods.

TIONA

FDA: General Labeling

Requirements
he policy of the Federal Food, Drug,
and Cosmetic Act (FDCA) is “to

-insure the consumer that foods are pure

and wholesome, safe to cat, and -
produced under sanitary
conditions...and that all labeling and
packaging is truthful, informative, and
not deceptive.™ Two primary '
principles found ‘in the FDCA §§ -
403(a)(1) and §201(n) guide FDA"s
labeling requirements respectively. The
first guiding principle, § 403(a)(1), 1s
that food labels must not be *faise or
mislcading in any particufar.”™™ A food .
will fail this test if it omits essential
information® such as ingredients; net
weight; name and address of the
producer; and mame of the food to be
provided.® The sccond guiding
principle, found-in FDCA §201(n)
states that labeling is misleading to “the
extent to which the labeling or ]
advertising fails to reveal facts marterial
in light of such representations or
material with respect to consequences
which may result from the use of the
article to which the labeling or
adverusing relates.”™ FDA has
interpreted the second part of §201(n)
to require the labeling of ingredients
that may adversely affect a consumer.
The FDA has a separate policy
regulating food additives. Food
addtives are:

substanees which may by their
o o o intended wses becone composients
of food, either directly o indivectly, or

- which muy otherwise affect the

characreristics of foed. T term
specifically inchudes any substance
sntended for use i producing, .
manufacruring, packing, processing,
prepaving, treating, packaging,
transportisg, or holding the food, nnd
any souree of radiation.intended for nuny
such nse

Food additives are subject to pre-
market approval by FDA under §409.
To obrain approval, the manufacturer
must prove to the FDA that the
miaterial is safe for human use. Even
though, §409 requires food additives to
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obtain pre-market approval, there are
three important and extensive
classifications of additives which are
exempt from the testing and approval
requircment. The first category is
materials that are generally recognized
as safe (GRAS). The second category
is matcrials thar are subject to prior
sanction, and the third caregory is
materials that falt wichin a specitic
exemption, such as color additives, *

pesticide residues in or on raw
agricultural products, and new animal
drugs.”® The materials that fall into
these three caregories are permitred to
be used in food without pre-market
licensing and testing under §409. For
GRAS materials, the burden is on the
manufacturer to. assure that the marerial
is GRAS. In determining if the
material is GRAS, the manufacturer-has
the option of consulting with FDA to
assure that such a determination is
appropriate. A GRAS material
generally has a long history as a
component of human food or is simply

not considered to be enough of a

20

threat to warrant pre-market review.

Though these materials are not subject
to pre=market approval and testing
under §409, FDA requires that all food
additives, whether or not they are
GRAS, to be labeled under §201(s).
However, there are exemptions from
the labeling requirement. Food
ingredients are exempt from the
labeling requirement when thev are
have been used as processing aids,
present in insignificant amounts, and
have conformed to the requirements of
§409.7 Incidental ingredients are
those that are not intended to be part
of thé food and serve no functional usc
in the finished food product or are
“procéssing aids”. These additives are
often used in processing and
manufacturing,. food and have to do
with the method of production and do
not constitute an ingredient. Processing’
aids ride along with a functional
ingredicnt and do not have any

“function in the finished food product,
examples include pH adjusters and anti-

caking agents used in salt.
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FDA: Labeling GMOs
DA regards genetically engineered
material in food is an “additive”
under FDCA §201(s)." FDA’s position

on genetically engineered foods and the

related labeling requirements was.
published in their 1992 policy on
“New Phant Varieties™.* FDA’s policy
rests on a single rationale. This
rationale, as stated in the overview of
the policy, is that “[t]he regulatory
status of a food, irrespective of the
method be which it is developed, is
dependant upon objecrive
‘characteristics of the food and the
intended use- of the food (or its
components).”" '

FDA rcgulatcs the safety of genetically
engineered foods primarily under two
sections of the FDDCA, thus covering
both post-market and pre-market
health and safety issues. FDA regulates
post-market safety under § 402(a)(1).

* Under §402(a)(1) the burden is on the
producer to ensure that the food is not
“adulterated”. An adulterated food is
one that is considered to have “an
added poisonous or deleterious
substance that may render the food
injurious to health or a naturally
‘oceurring substance that is ordinarily
INJUrious. Adulterated foods are
unlawful and to subject various
sanctions, trom removal from the
market to criminal prosecution by

FDA.®

750

To assure pre-market safety, FDA
regulates genetically engineered foods
under §409 - the food additives
amendment. New, genetic material
being added to plants is considered an
additive. “The staturory definition of
‘food additive’ makes clear that it is the
intended or expected introduction of a
substance into food that makes the
substance potentially subject to food
additive regulations.” Thus, FDA
réquires that the components being
added to the new plant variety be
GRAS, or they will be subject to pre-
market testing and approval. ¥ FDA
position is that most of the new plant
varicties will contain GRAS. material,
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When the substance present in
the food is one that is alveady -
present at generally comparable

© or greater levels in curvently
consumed food, theve is unlikely
to be called into question the
presumed GRAS status of such
naturally occurving substance. -
Likewise, minor variations in
molecular structure ... would not
ordinarily affect-the GRAS
status.™

It is only where a genctically
cngineered product is “significantly
different in structure, function, or
amount than substances currently
found in food™ that FDA ureats it as a
food additive, therefore requiring the
same testing and pre-market approval
that is required of other additives. ™
Genetically engineered crops that are
indistinguishable from traditional food
crops are not treated as additives, thus
requiring no pre-market approval.®

FDA’s policy regarding labeling of
genetically engincered materials
hearkens back to the original theme of
the 1992 policy — the new foods are
subject to an objective standard, which
is not based on the process through.
which they are produced. Thus, the
FDA does not require these product to
bear any special labeling.” FDA relies
on the existing regulatory stfucture of
§403(a) for labeling genetically
engineered foods in the 1992 policy.
FDA maintains that consumers need
only be informed on the label when
new plant variety differs from its
traditional counterpart such that the
common or usual name no longer
applies, or if a safetv or usage issue
exists to which consumers must be -
alerted.”™

“

When posed with the question “Why
won’t there be mandatory labeling of
genetically engineered foods?” FDA
responded that “All plant breeding
involves genetic manipulation of
plants.””
have been genetically engineering
plants since agriculture was first
developed. Genetic manipulation,
whether by crossbreeding or

This is indeed true. Humans
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manipulating DNA, is not a new
concept. However, people have been
preparing foods since time began, and
EDA still requires ingredients to be
listed. FDA’s point is not that genetic
manipulation has always occurred, but
rather that the manipulation of the
plant is a process used in creating the
food product. The FDA maintains that,
it “...does not require labeling to :
dgsunbc what technique was used in
the development of a new variety...”*
Only “[w]hen the technique is used to
significantly change the composition of
a food, then labeling will be
required.” If the common or usual
name of the plant would no longer
apply, labeling would ‘have to indicate
this or risk being misbranded under
§403(a). To date, a genctically
ulL,mLClcd food has not been luluncd
to bear such a label. '

In sum, FDA’s policy requires special

labeling for generically engineered

“foods only if:

1. aTgenetically engineered] food.
would need to be called by a
different or moditied name it
its composition were

significantly different from its
conventionally grown
counterpart

2. the nutritive value has been
significantly altered
3. safety issues exist: such as

presence of an allergen™

In cach of the above situations; the
burden is on the manufacturer to prove
that the genetically engineered food is
no different from its traditional
counterpart. FDA policy does
encourage developers of genetically
engineered foods “to consulr with the
agency before marketing, to ensure that
all safety and-regulatory questions have
been fully addressed.”™* It is the view
of the industry that this consultation is
voluntary — in order for it to be
mandatory it would need to go
through the waditional rutemaking .
process under the Administrative
Procedures Act.** Thus, GRAS-ness is
initially an industry determination and
industry may never actually consult
with the FDA when making the


http:speciallabeling.37

determination;  Given the public’s
mcreasing awareness of the lack of.
regulatory oversight in this area, there
has been pressure on the FDA to make
. the consultation process a mandatory
one. The issue that concerns a wide
portion of the food producing industry
is that a chang¢ i1 FDA policy would -
have an adverse effect on the regulatory
structure for all GRAS material, not

just genetically engineered foods. It is
‘most likely and most sensible, however,

for the FDA to structure a rule which
specifically targets genetically modified
tfoods in this arena.” The FDA would
need to do this delicately, so as not ro
create a public relations catastrophe for
the biotech industry by creating the
assumption that these products are
inherently dangerous given the already
skeptical public perception of
genetically engineered products.

The Courts: Consumer nght-
to-Know

he current controversy over labeling

genetically engineered material in
food is akin to the recent battle over
the presence of Recombinant Bovine
Somatotrophin (rBST) in milk. RBST is
a genetically manufactured hormone
that is equivalent to bovine growth
hormone naturally produced by cows.
The eftect of this hormone is to
increase both growth and milk
production in cattle.® By treating
cattle, a dairy producer can control
both the volume of milk the cows
produce and when they produce.it.

There has been significant controversy

between the public, industry and the-
government in regard to rBST.
Though there is no detectable
difference in the levels of rBST found
in milk from treated versus untreated
cows, and consumers cannot taste the
difference, the public has been
generally adverse to the idea of tlLﬁ[l[l“
cows.” Consumers have objected to
the use of rBST because of the -
_potential “debilitating effects the drug
may have on animals...the unknown
and long term impact that use of the
drug mlght have on human
health...[and] the drug’s potential to
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affect the socioeconomic foundation of

the dairy industry.”" Like all
genetically engineered products,
because the treated milk was
indistinguishable from traditional

untreated milk, FDA does not require. -

treated milk to be labeled.

In response to this [)O“(’_\"; Vermont
passed a statute requiring that “[i[f
rBST has been used in the production
of milk or a milk product for retail sale
in this state, the retail milk or milk
product shall be labeled as such.”*
Various dairy producers filed suit
secking preliminary injunctive relief
keeping the.statute from being
enforced. Their claim was that this .
statute violated both the First
Amendment and the Commerce
Clause. The plaintiffs First
Amendment argument was that they

were being forced to speak against their

will. Vermont defended its position by
asserting that it has a substantial state
interest m_thc labeling requirement
because its citizens desired and needed
this information to make an informed
purchase decision. The 2nd Circuit
Court held that the statute indeed
violated the First Amendment.™

The Court discussed the application of
the First Amendment to commercial
speech and applied the Supreme
Court’s test in Central Hudson™ to
determine whether Vermont’s statute
violated the First Amendment
protections on commercial speech. Th
Hudson test has four parts: “(1)
whether the expression concerns tawful
activity and is not misleading; (2)
whether the government’s interest is
substantial; (3) whether the labeling

law directly serves the asserted interest;

and (4) whether the labeling law is not
more extensive than necessary.” The
state’s interest in the speech must.
“demonstrate that the harms it recites
are real and that its restriction will in
fact alleviate them to a material
degree,”™

The court ultimately determined that
Vermont had failed to meet the

requirement that the state’s interest be

(13

substantial and held that consumer

.-curiosity alone is not a strong enough

state interest to sustain the compulsion
of even an accurate; factual
statement.”* - Thus, a state cannot

‘force manufacturers to speak against

their will — it is a violation of First _
Amendment rights. The Second
Circuit noted that “[w]ere consumer
interest alone sufficient, there is no end
to the information that states could

“require manufacturers to disclose about

255 -

their production methods.
The question that naturally arises is
what makes mformatlun material or
essential enough ' to require disclosure
under the FDCA as well as what
constitutes a substantial state interest.
As discussed above, FDA believes that
information about a food is material
only whenthat food is significantly
different in composition or function
from its traditional counterpart. FDA’s

. view is an objective standard of

structure and function at the timé of
consumption. The consumer view
differs in a fundamental way from
FDA’s view. The consumers’ view
focuses on the product at the time of
production, rather than at the time of
consumption. Thus, if the process by
which the food is produced is materially
different from the way ‘a traditional
food is produced, that fact warrants
labeling. '

Recent Developments

in the US - :
egislation has been introduced in
both the US House™ and Senatel*”

- to require labeling of genetically

engineered material in food products.
Both bills cléarly state that genetically
engineered foods and ingredients are
“material” and thefefore must be -
labeled for the consumer.” These bills
clearly overrule the FDA’s 1992 Policy.
Each bill was still in committee at the
close of the 106th Congress and little

-movement scems likely in thc near

future.

House Bill
On November 16, 1999. the
“Genetically Engineered Food Right
To Know Act” was put before the:


http:prodUCl'.it
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House “to require that food that
contains genetically engineered
material, or that is produced with
genctically engineered matenal, be
labeled ac;drdingl_v.”"“ The Bill clears
up the question of whether genetically
engineered foods are “matenal”. It
simply states that the “process of

* genetically engineering foods results in
the material change of such foods.”

The Bill amends FDCA §403 to
includes a section requiring that all
foods that contain a genetically :
engineered organism or material (even
if undetectable) to be labeled with the
following: ‘

GENETICALLY ENGINEERED
UNITED STATES GOVERNMENT
NOTICE: THIS PRODUCT
CONTAINS A GENETICALLY
ENGINEERED MATERIAL, OR
WAS PRODUCED WITH A
GENETICALLY ENGINEERED
MATERIAL.®

Senate Bill

Also titled the “Genetically Engineered -

Food Right-to-Know Act”, the Senate
version was introduced on February 22,
2000 by Sen. Barbara Boxer (D-CA).
This bill is substantially similar to the
House version, though there are a few
important exceptions worth noting.

First, the Senate bill contains ﬁndiligs
far more specific than the House -
version. S. 2080 makes the comparison
between the consumers right-to-know
“whether tfood contains artificial colors
and flavors, chemical preservatives, and

VE ENVIBONMENTAL LAW

artificial sweeteners by requiring the

labeling of such food.” This finding
clearly draws the parallel between the
labeling requirements for tood

* “additives, and the lack thereof for .

genetically engineered material. The
House version does not make such an
explicit finding. Both bills find that the
labeling would give consumers. the '
control that they lack when deciding if
they want to purchase genetically
engineered food.

The second: significant difterence
between the House and the Senate
version is the label:that would appear
on the foods.

$. 2080 would require the following
~ label: ; :

" GENETICALLY ENGINEERED.
THIS PRODUCT CONTAINS
-GENETICALLY ENGINEERED
MATERIAL, OR WAS PRODUCED
"WITH A GENETICALLY

ENGINEERED MATERIAL.

The noticeable ditference is the lack of
the phrase “UNITED STATES
GOVERNMENT NOTICE.” This
phrase is akin to a warning, though it
purports to be a “notice.” To a
consumer the notice might appear to
add a level of protocol that indicates
that the product is somehow unsafe.
The proposed Senate label seems to be
more neutral, and more aligned with
the labels currently required for food
additives, such as sulfites.” -

S. 2080 also allocated $5,000,000 in
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grants to research the effects of-
genetically engineered foods. This
research is obviously needed since both
bills fail to allege that there are any
actual health or environmental threats
from genetically engineered products.

On the administrative front, the FDA
announced in May that it would
develop guidelines for.a voluntary
labeling program.® The labels will
simpl_\"sfatc, in a truthful and
straightforward manner, if the product-
or ingredients contain genetically

,modiﬁed‘orgunism. The draft labeling

guidelines will be developed with focus
groups and presented for public

comment.

Conclusion _

T he FDA recently announced its
guidelines for voluntary labeling of
foods that do not contain GMOs. The

public position on genctically

_engineered foods, as expressed in

Congress, seems to be that these
products need to be labeled in order
for the consumer to-make an informed
decision. Should this congressional
initiative pass, the consumer will have
an additional piece of information to
contemplate when purchasing food.
Whether or not these labels will be
truly important to the consumer in
making a purchasing decision remains
to be scen. Similarly, whether or not
these labels will help or hinder the
advent of this new technology remains’
to be seen. :
A question that remains upanswered in
this debate over labeling is whether
labeling the manufacturing process,
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such as GE oods and rBST, will -
diminish the FDA’s objecuve of
providing consumers with only the
material and essential information.
Given the lack of scientific evidence
that genectically engineered plants pose
a risk™ labeling the presence of a
genetically modified material “would
incorrectly signal to consumers' that the
government believes there is something
to worry about — or, at least, that there
is something fundamentally different
about such products.”™ Over-labeling
a product is akin to crying wolf - the
importance of real warnings will be
lost. FDA has been trying to keep this
from happening by keeping immaterial
_information off the label.

P'rcca‘utimmr_\" labeling is not necessary,
as the market forces will provide -the
interested and concerned consumer
with those products that will tout

themselves as not containing genetically

altered materials. The new organic label
picks up where the lack-ofa
“genetically éngineered™ label leaves -
off. Under the USDA’s National
Organic Standards, “organic” product
cannot be labeled as such if it contains
a genetically engineered organism.
Consumers who do not want to
purchase a genetically engineered
product will be in the same position as
a consumer who does not want to
purchase food that has been grown
using pesticides. The market will react
to consumer désire to purchase “pure”
f()ods, thus rendering moot the need
for mandatory genetically engincered
‘labeling. Some major grocery chains,
such as Whole Foods Market, have
pledged to provide their consumers
with information about which of their
products do not contain genetically
modified organisms, when that
information is available, in an attempt
to keep their shelves free of genetically
cng,inccrcd'product% This trend is sure
to continue as long as the lﬂdl‘l\(f
propels it.

Labeling sumét’hing where there is
currently no data demonstrating that
these products are matertally different
might only produce an unfounded
aversion and suspicion of these

QNAL

products in. the consumei’s mind: The

increased cost associated with “organic”

-products may be prohibitive to low-

income individuals, thus lcaving this
group fecling that they are the guinea
pigs for these products while higher-
mcome individuals can avoid these

products. In addition the potential bias

against thiese products in the

marketplace is-that consumer reluctance
to purchase the products could stymie
rechnological advancements that could
provide beneficial products to the
world agriculrural community.

The FDA, in contrast to the EU and
international community, has reached
the correct balance of interests by
adopting a voluntary labeling regime
for toods that do not contain GMOs.
This allows will allow consumers w ho
are concerned with . GMOs to avoid
them in the.marketplace. At the same
time’it avoids the implication, that
comes with warning labels, that there is
something inherently dangerous with
GMOs, a position that is not validated
by current scientific data. The FDA
voluntary labeling policy can be viewed
as an exaniple of the precautionary
principle in action both in terms of
consumer health and economic \1ablht\/
of the emerging GMO industry. -
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DURWOOD ZAELKE is an Adjunct Professor, Director .
of the Joint Research Program on International and r
Comparative Environmental Law at WCL, and the
President and Founder of the Center for Intérnatipna[
Environmental law (CIEL). He recently taught for a
semester at Yale Law School. In fiddition, Professor
Zaclke was appointed Director of the Secretariat for the
International Network for Compliance and
Enforcement, a project jointly funded by the Dutch
and U.S. environmental protection agencies. He was
also elected to-founding board of the National
Association of Environmental Law Societies. Professor
Zaclke is currently-working on the second edition of his
best scllmg text book International Environmental Law

(David Hunter, James Salzman; Durwood Zaclke)

JAMES SALZMAN, an Associate Proféssor of Law ar
the Washington College of Law (WCL), has recently
guest lectured on various issues of both U.S. and:
international environmental law at Harvard, the
University of Houston, Stanford, the Univcrsit\; of
Indmna the University of | und in Sweden, and
(xu)r«mt()\\ n.

In addition he gave a presentation betfore

the National Rescarch Council. He rc‘ccntly
“FKarth in the Judicial Balance,” in The \"1ti'on “Labor
Rights, Globalization and Institutions: The Role and
Influence of the Organization for Economic
Cooperation and Development,” in the Michigan
Journal of International Law; and “Currencies aind the
Commodification of Environmental Law,” in the

Stanford Law Review.

PERRY WALLACE, a Professor of Law at WCL,
currently directing an cnvirol.nncntal_ justice project for
the Marshall Heights Community Development
Organization’s Community Health and Wellness
Initiative. The' Marshall Hughts project will assist the
organization in establishing a community-based system
for (1) identifving and 1h011it§51'ing relevant
environmental developments, (2) participating in
environmental decision making, and (3) taking action :
necessary to combat pollution-based threats to the
health and wellness of its citizens.

published

PAUL HAGEN, an Adjunct Professor at WCL and
Principle at Beveridge & Diamond, cq—clmircdﬂthc twWo
day American Law Institute/American Bar Association
course on International Enviropnmental Law in
\Vashingt()n DE,
of international regulation of biotechnology.

In addition he presented on the topic

" MICHAEL P. WALLS, an Adjunct Professor at WCL and

Senior Counsel for the American Chemistry Council,

gave a presentation on Hazardous Chemicals and

Waste: Prior Infarmed Consent (PIC), Persistent
Organized Pollutants (POPs), the Montreal Protocol,
Global Harmonized System for Classification and
Labeling (GHS), and the Basel Convention at the
ALI/ABA Course on International Environmental Law

in Washington, DC.

ERIC DANNENMAIER, an Adjunct Associate Lecture at
WCL recently co-authored “Achieving Meaningful
Compliance with Global Climate Change
Commitments,” for the Pew Center on Global Climate
Change. In addition he recently published “Mecting
Sustainable Development Commitments in the

Americas —Progress to Date, Leadership Council for

Inter-American Summitry Policy Paper,” for the North-.

South Center Press and “Regional Security and
Environmental Governance in the Americas,” for the
Canadian Foundation for Latin America Policy Paper
(FOCAL). :

BILL COHEN is an Adjunct Professor and consultant at .

WCI..
Biotechnology and Comparative Environmental Impact

He is developing new courses in both

Assessment. Professor Cohen previously was Chief of
the General Litigation Section Environment of the
Natural Resource Division at the Department of Justice
from 1986 to 2000. From 1971 to 1986 he served as a
Trial Attorney, and later as Assistant Chief, for the
Section. He was an Associate at Debovoise and '
Liberman from:1970 to 1971 and an Attorney in the
Appellate Section of the ENR Division of Do] from

_1965 to 1970. Professor Cohen has lectured at George

Washington, Cornell, Vermont Law School, Duke and

the Graduate School do the Department of Agriculture.

He is a regular instructor at the American Law

Institute-American Bar Association course on
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Envionrmental Law. In addition he s the recipient of
numerous awards mdudmg the Natural Resources Council’s
National Environmental Quahty Award and the Attorney.

General’s Distinguished Service Award.  *

DON GOLDBERG an Ad]umt Professor at WCI, and a
Senior Attorney at the Center for International
Environmental law (CHELT. p1rt1upatcd in the C limate

negotiations in Lyon, Francé and the Sixth Conference of

the Parties to the United Nations Framework Convention on -

Climate Change at The Hague. In-addition, Professor
Goldberg presented at the ABA /WCL Post-COP6 Panel inr
Vashmgon DC. ,

'KEN MARKOWITZ, Adjunct Professor at WCI founded
EarthPace, LLC (w
EarthPace designs Web communication systems

vww.carthpace.com) and serves as its

President:
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and teaching materials in order to improve cn\'iron'mcl_ltal
decision making and advance education. In addition,
Professor Markowitz is a Senior Attorney at the Center for - -
International Environmental Law (CIEL) where he 1s
directing a NASA funded project to develop Environmental
Legal Information Systems (ELIS) aimed at. building better
global environmental management by integrating carth
system science and technology with environmental laws and
policics. The University of Maryland Baltimore County
(UMBC) is a partner in this pifoiect along with CIEL, the
US Library of Congress, NASA Goddard Space Flight
Center, and the Universities Space. Research Association. For
more information about ELIS visit - :

hrtp:/ /athena.csee.umbe.edun:9080 /ELIS /index jsp.
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INTERNATIONAL CALENDAR

January
17=20:
29-31:

February

1-28:

5-9:
12

19— 23:

26 —March 2;
— March 2:

March
5-16:

12-16:
" 12-16;
14:

19-23:

26-30:

30 - May 4:
: zl[ﬂy

4-8:

16-18:

21-24:

21 = June I:

22-23:

Eight Session of Working Group I of the Intergovernmental Pancl on Climare Change (IPCC), Shanghai, China. (www.ipcc.ch)

* Joint FAO/WHO Expert Corisultation on Evaluating Food Safety: Sucnu and Ethics, Rome, Italy. (Contact Mr. Boutrif at 39

6 57052753)

Technical }-\pur (noup on Marine and Couastal Protected Areas in Lugh New Zealand. (Contact \/Ir Harmdallah Zedan at
secretariat@biodiv.org)

21st Session of the UNEP Governing C ouncil in ‘Nairobi, Kenya. (Contact Mr. BA. Miller at mlllcrb@ump org)

Organizational Session of the United Nations I‘(wrum on Forests'in New York, United States. Contact Ms, Tiina Viihinen at
vahanen@un.org. : \

Intérnational Conference of the Invasive Species Specialist Group of TUCN inAuckland, New: Zealand. Contact scc@hg.iuen org.
Committee on Fisheries (COFI) in Rome Iraly. More information available at http://www.fao.org.

Ad Hoc Open-Ended Intergovernmental Group of Experts on l-ncn_w and \usr(lmablc lkulopmmt in New York, Intormadon
available at http: / /www.un. org;/csa/ sustdev.

Ad Hoc Inter-Sessional Working Groups of the UN Commission on Susmumbh. Development in \\\\ York. Contact Mr. Zchra
Avdin at aydin@un.org

 Sixth Meeting of thé Scientific Tc«.hmcal and lulmologlcal Advice (SBSTTA-6) in Montreal, C ‘anada. Conract Mr. Hamdallah

Zedan at secrerariat@biodiv.org.

FAO Committee on Forestry (COFO) in Romg Iralv. More mformaxton available at hrtp://www.fao.org.

Third International Marine Salvage Conference, London, UK. Contact associationsservicesl @compuserve.com.

Interim Chemical Review Committee for the Rotterdam Convention on the Application of the Prior Informed Consent Procedure for
Certain. Hazardous Chemicals and Pesticides in Intemational Trade in Rome, Traly. Contact Mr. Warwal at 39 6 57052753.

FAO Committee on Agriculture (COAG) - 16th Session in Rome, Imlv Contact Mr. I\Lluknmn at 39 06 57052287,

Codex Committee on Pesticide Residues at The Hague, Netherlands. Contact Mr. Randellt at 39 06 570527353.

OECD Education Ministers Mcetings in Paris, France. Contact news.contact@occd.org,. s

Oceanology International Americas Exhibition and Conference 2001, .\Imml FL. Contact otamericas@spearhead.co.uk.
Information available at www.oiamericas.cont. y

International Sustainable Development Rese: wrch © sonference 2001, Manchester, UK. Contact claine@crpenv.demon.co.uk.
Information available at wwwi.erpenvironment.org.

Ninth Session of the Commussion on Sustainable Development, New York, Contact ;\"Ir‘ Zehra Aydin at avdin@un.org.
FAO Cominission on Genetic Resources for Food and Agriculture in Rome, Iraly, Information available at

http:/ /swww.fao.org.

‘FAO Committee on Food and Labelling (29th Session) in Ottawa, Canada. Information available atlitip: / /www.fao.org,.

45th Meeting of the CITES Standing Committee in Geneva, Switzerland. Contact cites@unep.ch E
OECD Environment \/hmstcrs Meeting and Annual OECD Council Mee tmg at Ministerial Level in Paris, France, Contact
news.contact@occd.org

International Conference on Biodiversity and Society at Columbxa Um\ ersity 1n New York, United States. Congact Ms. Christine
Alfsen-Norodom Calfsennorodom@aol.com ‘ :
Medium Term Meeting Consultative Group on International. Agmultm al Research in Durbm South Africa. Contact Ms.
Frauna Hall at cgiar@worldbank.org. :

14th Session: of the Subsidiary Bodies (SBI and SBSTA) UN Framework C umumon on C hmalu Change in Bonn, Germany.
Contact Ms. Isabelle Colincau at icolineau@unfece.de.

Diplomatic Conference on a Legally Binding Instrument for Implementing Interna uoml Action on Certain Pgmsunt Orvum
Pollutants (DIPCOM) in Stockholm, 5\\ eden. Contact Mr. Jim Willis at jwillis@unep.ch.

Calendar Links

Environimss

United Natians it Program Calendar: htto/Avwwiuren.ore/Cal
Sustainable Davelopment Calerdar: ithn:/Avaw Lirtarg/esa/sustdev/index himl: -

Biodiversity Calendar: hitp: /s b

divorg/canv/evernts/meslings . asn7naw




“A work of extensive breath and great sophlstlcatlon....
Destlned to become the standard reference in the field.”

James Gustave Speth, Dean Tﬂlf School of Forestry and Euvzwnmmml ?czmce

“Certam to become the most widely adopted text in the field. %
Christopher-Stone, Roy. P. Crocker I’m/u.vo; of Law, University of ?nuthrrn California - g

- HUNTER, SALZMAN & ZAELKE
INTERNATIONAL ENVIRONMENTAL LAW AND POLICY

As a reference book, the text is indispensable for those swho wish to gain a better understanding of the forces responsible for our global environmental
problems, in addition to the specific legal responses that are already reshaping the way governments, businesses, and civil society interact. As a textbook,

- the careful organization and comprehensive scope allows. professors to design courses that fit their interests and background. Clear and engaging
writing, combined with numerous problem exercises, makes the text easy to use for both professors and students.

Tart One (503 pages) discusses the problems, players, and principles that shape the legal discourse. Part Two (662 pagcs') presents the science, ‘
.economics, and politics of specific - blohd environmental problems, along with the specific legal responses. .Part*Three (338 pages) analyzes tht
relationship between international envir, onmcntal law and other legal regimes, mdudmg Trade and Investment, Human Rxghts National Security, and

Corporate Codes of Conduct.

A Treaty Supplc,mmt is “available (softcover; 393 pages). Additional material and updates are available at the textbook web-site found at
www.welamerican.edu /pub /TEL. i 2

_“Not only the best, most comprehensive reference book available today, .
~ but also a major work of scholarship 2 :

](muth:m Lash, President, World Ruom‘m Institute

To order, call 1-800-917-7377 by contactmg steve. errlck@wcstgroup com.
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