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INTRODUCTION: THE CITIZENSHIP CLAUSE AND HUMAN MIGRATION

Since before the dawn of recorded history, human civilizations have
been built, destroyed, and reshaped by the ceaseless movement of peoples
from one place to another over the course of decades and centuries. Like
the advance and retreat of glaciers, and the clash of tectonic plates, the
human urge to migrate is a force that civilizations may hope to understand
and partially mitigate, but can never abolish or control.

The United States as a nation owes its existence to the inexorability of
this urge. Five hundred years of forced and voluntary migration have made
this country what it is. The American law of immigration can best be
viewed as a partial response to the implacable pressure of migration.
American immigration laws are not aimed at, and only very remotely
shape, this long-term historical force. Constitutional and legal norms may
influence how migration affects our society in the present, but they do not
create the force of migration and, no matter how altered, cannot abolish it.
To focus immigration policy on somehow doing away with migration is
likely to prove as futile as would be a climate policy based on outlawing
the retreat of the Arctic icecap.

Nonetheless, current policy debate on immigration is influenced by the
illusion that we can somehow defuse the surge of immigration. So it
should hardly be surprising that at a time like this, we are experiencing an
upsurge of interest in the Citizenship Clause of the Fourteenth Amendment,
which is the central engine of the legal assimilation of new immigrant
populations into the United States.

Because of the Citizenship Clause, “all persons born . .. in the United
States, and subject to the jurisdiction thereof” are American citizens. In the
case of United States v. Wong Kim Ark,* the United States Supreme Court
held that this guarantee applies to children of foreigners present on
American soil, even if their parents are not American citizens and indeed
are not eligible to become U.S. citizens.> The Court has not re-examined

1. 169 U.S. 649 (1898).
2. 1d. at 705.
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this issue since the concept of “illegal alien” entered the language,® but as a
practical matter, the American-born children receive recognition of their
citizenship regardless of the immigration status of their parents.*

As a matter of text, this result is straightforward. A child of illegal
aliens, if “born” in the United States, is in a commonsense way surely at
the moment of birth “subject to the jurisdiction” of the United States. Any
power the law has over children of American citizens at the moment of
their birth on American soil, it also has over American-born children of
aliens, regardless of the parents’ immigration status. Such a child may be,
for example, taken into custody as part of a child abuse investigation,
detained indefinitely, placed in foster care, and made adoptable by an
appropriate action to strip her parents of parental rights.” Any assets
belonging to her, if made subject the subject of a civil dispute, are subject
to attachment by the courts under the proper circumstances. The criminal
justice system has as much access to her as it does to any child of citizen
parents.

This seemingly straightforward application of constitutional text is now
under attack.  One strand of the attack arises out of simple
(and, it must be said, ugly) nativist anger at the impact of immigrants, legal
or otherwise, on society. In August 2006, the television news commentator
Lou Dobbs “polled” the viewers of his Cable News Network show with the
following question: “Do you believe illegal aliens who have anchor babies
in the United States should be immune from deportation?”® Ninety-three
percent of those responding, he reported, voted “no.”” Recently, Senator

3. The term “illegal alien” pops up in the federal reports in 1950. See Waisbord v.
United States, 183 F.2d 34, 35 (5th Cir. 1950). “Illegal immigrant” first appears in United
States caselaw in 1954, but in a context that refers to British attempts to stop the flow of
Jewish refugees to Palestine. Derecktor v. United States, 128 F. Supp. 136, 139 (Ct. CI.
1954). As a term from United States immigration law, it enters the caselaw in 1957, when
the Ninth Circuit considered an appeal by a defendant of his conviction for assaulting an
immigration officer who, having been informed that illegal entrants from Mexico were
present in a Pico, California, bar, had entered the bar and begun asking customers for their
place of birth. Amaya V. United States,
247 F.2d 947, 948 (9th Cir. 1957). The court stated that “[s]triving to stem the swelling tide
of ‘wetbacks’—illegal immigrants from Mexico—that is sweeping into the United States,
for years American immigration authorities have progressively tightened their vigilance
over the ramparts they watch.” Id. at 947.

4. See 8 U.S.C. § 1401 (2006) (codifying birthright citizenship in the United States).

5. See In re Adoption of Peggy, 767 N.E.2d 29, 32, 35-36 (Mass. 2002) (holding that
the immigration status of a child has no effect on the authority of the state’s child protection
agency to exercise jurisdiction over the child); S. Adam Ferguson, Not Without My
Daughter: Deportation and the Termination of Parental Rights,
22 GEO. IMMIGR. L.J. 85, 89 (2007) (“Federal immigration law specifically recognizes state
jurisdiction over custody determinations of children who have been abused or neglected,
regardless of the child’s immigration status.”).

6. Ken Auletta, Mad As Hell, THE NEw YORKER, Dec. 4, 2006, at 72.

7. 1d. Note the intricate manipulativeness of the question. To begin with, it implies
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Lindsey Graham denounced aliens who, like livestock, “come here to drop
a child. It’s called ‘drop and leave.””®

But, another strand is far more respectable intellectually. This is a legal
argument that the interpretation of the Citizenship Clause as covering the
children of “illegal” immigrants is inconsistent with the “original intent” of
the Framers of the Fourteenth Amendment. This claim is obviously of vast
practical consequence. If the Clause is not peremptory in its meaning, then
Congress could vote to withhold citizenship from native-born children
based on their parents’ immigration status—which, if upheld by the courts,
would quickly produce a large population of native non-citizens (possibly
stateless as well) within our borders.’

Beyond that practical importance, however, the argument is
an interesting opportunity to review the nature of “originalism”
as a method of constitutional interpretation. Originalism is often advanced
as a methodology that holds promise for clarifying unclear portions of
constitutional text or for filling lacunae in the document. That is not the
use to which it is being put in the context of the Citizenship Clause. Here,
the originalist claim is in essence that seemingly clear words mean
something other than what they say; that the language was adopted with
mental reservation or qualification that should prevent our giving them
their plain meaning. In essence, the claim is that the Framers did not really
mean what they said. They could not have.

The intellectual framework of this critique of the current law derives
from Citizenship Without Consent by Peter Schuck and Rogers M. Smith, a
book that outlines two conceptions of citizenship, “ascriptive” and
“consensual.”™® In this analysis, citizenship that attaches by birth raises
guestions of legitimacy, for it involves no act of assent by the new citizen,
and (if the citizen is born to a citizen of a different country) by her parents
either. This concept is seen as medieval in origin and as contravening the

the existence of a non-existent legal norm; “illegal aliens” who have American-born
children are not “immune from deportation,” though they may plead the hardship to their
citizen children of deportation. Second, by verbal legerdemain it transforms human beings,
innocent of crime, into objects made of lead, whose only significance is their utility in the
offenses of lawbreakers. What would have been the result had the question been worded,
“Should the United States government punish American citizens for the crimes of their
parents?”

8. Andy Barr, Graham Eyes “Birthright Citizenship”, PoLITico, July 29, 2010,
http://www.politico.com/news/stories/0710/40395.html.

9. The obsolete term for a “person whose status is midway between being
an alien and a natural-born or naturalized subject” is “denizen.” BLACK’S LAW DICTIONARY
499 (9th ed. 2009).

10. PETER H. SCHUCK & ROGERS M. SMITH, CITIZENSHIP WITHOUT CONSENT: ILLEGAL
ALIENS IN THE AMERICAN POLITY 4 (1985).
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trend of contemporary political theory about citizenship."* Advocates of
abolishing or modifying birthright citizenship note also that many
contemporary nations do not provide it, suggesting by implication that the
Clause is an antiquated remnant of a former time without relevance to
present demographic issues.?

Schuck and Smith’s argument has been elaborated and refined into a
legal argument, most prominently by one of the pioneers of contemporary
“originalism,” former United States Attorney General Edwin L. Meese,
who helped coin the term during the 1980s.
In 2004, Meese, as amicus curiae, submitted a brief in the case of Hamdi v.
Rumsfeld,™® which turned on the issue of whether the United States Armed
Forces could detain Yasser Esam Hamdi as an “enemy combatant” without
affording him the procedures specified by the Constitution.'* The Meese
brief argued that the Court should moot the issue by holding that Hamdi,
the child of two Saudi citizens temporarily resident in the United States,
was not a United States citizen within the proper interpretation of the
Citizenship Clause.”® This claim is all the more constitutionally remarkable
because Hamdi’s parents, though aliens, were legal residents of Louisiana
at the time of his birth, present on temporary visas.*®

Counsel of record for the Meese Brief was Dean John C. Eastman of
Chapman University.'” The brief argued that “the clear intent of the
Framers who adopted and the people who ratified” the Citizenship Clause

11. See ScHUCK & SMITH, supra note 10, at 12 (“English law assumed from antiquity
that all persons born within the dominions of the Crown . . . were English subjects.”).

12. In the general debate on immigration policy, the originalist arguments for judicial or
legislative re-interpretation of the Clause co-exist with a set of policy-based arguments that
suggest that, regardless of the text or “intent” of the Clause, birthright citizenship is an
antiquated and dangerous policy that should be revoked even if doing so requires
amendment of the Clause by use of the Article V process. This argument was first
prominently advanced by then-Governor Pete Wilson of California, who advocated
restrictions of the rights of “illegal aliens” and non-recognition of their native-born children
as citizens during his second term as governor and as a candidate for the Republican
presidential nomination in 1996. See Natalie Smith, Developments in the Legislative
Branch: Bill Challenges Birthright Citizenship, 20 Geo. IMMIGR. L.J. 325, 325 (2006)
(summarizing legislative efforts to declare native-born children of “illegal aliens” non-
citizens). Legislation by which Congress would declare children of “illegal aliens” no
Ignger entitled to citizenship was introduced in 1997 and has re-emerged repeatedly since
then.

13. 542 U.S. 507 (2004).

14. 1d. at 509; Brief for The Claremont Institute Center for Constitutional Jurisprudence
as  Amicus  Curia  Supporting  Respondents, Hamdi, 542 US. 507
(No. 03-6696) [hereinafter Claremont Amicus Brief].

15. Claremont Amicus Brief, supra note 14, at *5 (“Mere birth to foreign nationals who
happen to be visiting the United States at the time, as was the case of Hamdi, is not
sufficient for constitutionally-compelled citizenship.”).

16. Id.

17. Id. at *20.
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“should prevail”*® and that that “clear intent” of those authoritative Framers
and ratifiers was “that only a complete jurisdiction, of the kind that brings
with it a total and exclusive allegiance, is sufficient to qualify for the grant
of citizenship to which the people of the United States actually consented
when they ratified the Fourteenth Amendment.”*?

The Court neither adopted nor addressed the arguments of the brie
Dean Eastman, however, argues that the brief scored a victory because
Justice Scalia, writing in dissent for himself and Justice Stevens, begins his
separate opinion in Hamdi by calling the petitioner only a “presumed”
citizen of the United States.”

Citizenship Without Consent has been subject to a good deal of scholarly
criticism.” Professor Gerald Neuman, in a review of the book at the time
of publication, wrote that the authors “seek to replace the constitutional
language with a meaning that they discern in the legislative history.”** But
the book has been highly influential, and many other scholars and thinkers
have echoed its reasoning. Charles Wood, former counsel to the Senate
Judiciary Committee’s Subcommittee on Immigration, has proposed that
Congress bar “illegal” aliens from the census count and, by statute, bar
their native-born children from citizenship.?* Relying on Schuck and
Smith, among other sources, he reads the inclusive language of the Clause
as in fact exclusive: “The clause certainly provides that some persons born

f_20

18. Id. at *i.

19. Id. at *16.

20. See, e.g., Hamdi v. Rumsfeld, 542 U.S. 507, 523 (2004) (plurality opinion) (‘“Justice
Scalia largely ignores the context of this case: a United States citizen captured in a foreign
combat zone.”).

21. Id. at 554 (Scalia, J., dissenting). For Dean Eastman’s claim of partial victory in
Justice Scalia’s choice of words, see Dual Citizenship, Birthright Citizenship, and the
Meaning of Sovereignty: Hearing Before the Subcomm. on Immigration, Border Security,
and Claims of the H. Comm. on the Judiciary, 109th Cong. 61 (2005) (prepared statement of
John C. Eastman, Professor, Chapman University School of Law) (stating that Justice Scalia
“declined to accept that Hamdi was actually a citizen”). Dean Eastman is speaking loosely
here: Justice Scalia did not decline to accept anything. The statement, “I presume he is a
citizen” is quite different from “I decline to accept that he is a citizen.” (Imagine the
difference in tone if Henry Morton Stanley had strode out of the jungle and said, “I decline
to accept that you are Dr. Livingstone.”).

22. See, e.g., Gerald L. Neuman, Book Review: Back to Dred Scott? 24 SAN DIEGO L.
REV. 485, 496 (1987) (noting that Schuck and Smith’s “reading of the phrase ‘subject to the
jurisdiction thereof’ cannot be seriously defended as an exercise in interpretation of the
constitutional text.”).

23. Id. at 24; see also Societal and Legal Issues Surrounding Children Born in the
United States to lllegal Alien Parents: Hearing Before the Subcomm. on Immigration and
Claims and the Subcomm. on the Constitution of the H. Comm. on the Judiciary, 104th
Cong. 104 (1995) (statement of Gerald L. Neuman, Professor, Columbia University Law
School) (describing Schuck and Smith’s revisionist theory of the citizenship clause as
“poorly reasoned,” “historically inaccurate,” and “completely circular”).

24. Charles Wood, Losing Control of America’s Future—The Census, Birthright
Citizenship, and Illegal Aliens, 22 HARv. J.L. & PuB. PoL’Y 465, 466-68 (1999).
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in the United States are not citizens, namely those who at birth are not
‘subject to’  the jurisdiction of the United  States.”®
The estimable William Mayton has argued that “the historically
unimagined fact of the huge number, perhaps twelve million or more, of
persons unlawfully within the United States has stressed our
understandings of birthright citizenship.”® Birthright citizenship, Mayton
argues, cannot be a correct reading of the Clause, because

[a]t times jus soli now makes no sense at all. . . . [j]us soli can be unfair

to those made a citizen by it. Citizenship carries with it burdens, such as

loyalty, military service, and taxation, that are surely undue when

imposed on a person of a relation to a nation no greater than a

happenstance of birth on its s0il.?’

25. Id. at 503. As a matter of logic, this interpretation is invalid. To say “if X then Y”
does not mean that there exists a class of not-X that is not Y. “All people in this room are
human beings” is not equivalent to “there are some people not in this room who are not
human beings.”

26. William Ty Mayton, Birthright Citizenship and the Civic Minimum, 22
GEO. IMMIGR. L.J. 221, 224 (2008).

27. 1d. at 223. One answer to the “why?” question is that “the Constitution says they
are.” The argument then becomes, “Why should the Constitution say that?” That perhaps is
a valid center of argument. However, even if the next step is, “The Constitution shouldn'’t
say that,” the valid conclusion is not, “therefore the Constitution doesn 't really say that.” As
for the burdens that voiding birthright citizenship will supposedly lift from the shoulders of
native-born children, as long as they remain resident in the United States, legally or
otherwise, they in fact are subject to taxation. As for military service, there is currently no
conscription in the United States. However, the government has issued this warning:

ATTENTION, UNDOCUMENTED MALES & IMMIGRANT SERVICING GROUPS!

If you are a man ages 18 through 25 and living in the U.S., then you
must register with Selective Service. It’s the law.

You can register at any U.S. Post Office and do not need a social
security number. When you do obtain a social security number, let
Selective Service know. Provide a copy of your new social security
number card; being sure to include your complete name, date of birth,
Selective Service registration number, and current mailing address; and
mail to the Selective Service System, P.O. Box 94636, Palatine, IL
60094-4636.

SELECTIVE SERVICE SYSTEM, http://www.sss.gov (last visited Sept. 24, 2010). The argument
that birthright citizenship is unfair has no bearing on whether it reflects the Framers’ intent.
Many constitutional provisions (e.g., Article I’s provision for equal representation in the
Senate) are arguably unfair, but they are no less binding. See U.S. ConsT. art. I, 8 3, cl. 1
(amended 1913). In a larger sense, the unfairness argument proves too much. If the
burdens and benefits of birthright citizenship are unprincipled when given to children of
undocumented aliens, then they are just as unfair when showered upon the children of
citizens and lawful residents. Professor Ayelet Shachar has recently written a penetrating
study of this unfairness, comparing inherited citizenship to inequitable laws of property.
See generally AYELET SHACHAR, THE BIRTHRIGHT LOTTERY: CITIZENSHIP AND GLOBAL
INEQUALITY (2009). As she notes, “[t]he children of well-off polities have done nothing to
merit more opportunities in life than the children of poorer nations, yet the current
property/membership system grants the former ample privileges without imposing any
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Mayton draws heavily on Schuck and Smith to argue that
birthright citizenship under the Fourteenth Amendment entails the gauge
classically identified by Emer de Vattel. This gauge is the “moral
relation of the parents to the state.”” By this relation, the strands of
commitment and contribution essential to the democratic community are
strengthened. This relation includes fairness . . . 28

For this reason, Mayton argues that citizenship should not be decided by
courts as a matter of constitutional right, but under the plenary control of
Congress.?

Of all these legal and scholarly stirrings, most significant in a practical
sense, perhaps, is the fact that Judge Richard Posner has all but invited a
lawsuit before his court that would offer him a chance to hack birthright
citizenship out of the Fourteenth Amendment.*® Such a lawsuit may soon
arise in another circuit. The sponsor of Arizona’s Senate Bill 1070, which
attempted stepped-up enforcement against and exclusion of undocumented
aliens,* has now announced plans to introduce an even more punitive bill

corresponding obligations upon them to break down the concentration of wealth, security,
and freedom that they have done nothing to earn.” Id. at 91. | have not heard any of the
advocates of a restrictive reading of the Citizenship Clause call for stripping citizenship
from the children of citizens. Neither set of children, however, has done anything to merit
citizenship. Similarly, neither has done anything to forfeit it. Those who advocate treating
them radically differently on the basis of their parents’ estate in life, I think, should bear the
burden of explaining why.

28. Mayton, supra note 26, at 224-25.

29. See id. at 225 (contending that although the Fourteenth Amendment does not grant
birthright citizenship to persons here illegally, Congress maintains the authority to grant
birthright citizenship to these persons).

30. See Oforji v. Ashcroft, 354 F.3d 609, 620-21 (7th Cir. 2003) (Posner, J.,
concurring). Posner took the random opportunity of a challenge to the deportation of the
alien mother of two natural-born children (in which there was no issue whatsoever about the
citizenship of the children) to opine that really none of these people should be citizens at all:

Congress should rethink . . . awarding citizenship to everyone born in the United
States (with a few very minor exceptions, such as the children of accredited foreign
diplomats and of foreign heads of state on official visits to the U.S.), including the
children of illegal immigrants whose sole motive in immigrating was to confer U.S.
citizenship on their as yet unborn children. This rule, though thought by some
compelled by section 1 of the Fourteenth Amendment . . . makes no sense. . . .

... A constitutional amendment may be required to change the rule whereby birth
in this country automatically confers U.S. citizenship, but | doubt it. . . . The
purpose of the rule was to grant citizenship to the recently freed slaves, and the
exception for children of foreign diplomats and heads of state shows that Congress
does not read the citizenship clause of the Fourteenth Amendment literally.
Congress would not be flouting the Constitution if it amended the Immigration and
Nationality Act to put an end to the nonsense. On May 5, 2003, H.R. 1567, a bill
“To amend the Immigration and Nationality Act to deny citizenship at birth to
children born in the United States of parents who are not citizens or permanent
resident aliens,” was referred to the House Subcommittee on Immigration, Border
Security, and Claims. | hope it passes.

Id. (internal citations omitted).
31. See 2010 ARIz. SESs. LAws 113. S.B. 1070 has been enjoined by the United States
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that would attempt to strip American-born children of these aliens of their
American citizenship.*

This Article considers the meaning of the Citizenship Clause as a matter
of constitutional history on the one hand and constitutional policy on the
other. I recently published a book-length study of the legislative framing of
the Fourteenth Amendment.®® During the research and writing of the book,
I was struck by the detail and sophistication of the congressional debate
about immigration issues that accompanied passage of the Amendment. |
have drawn on that research to assemble a picture of the “legislative
history” of the Clause. My reading of this material impels me to a sharply
different conclusion than that reached by advocates of a restrictive reading.
In my view, the history of the Amendment’s framing lends no support to
the idea that native-born American children should be divided into citizen
and non-citizen classes depending on the immigration status of their
parents.

I do not claim to have divined the “original intent” of the Framers of the
Amendment as to this issue, which was one that was not precisely present
in the law in 1866, the year of the framing.
We simply cannot know how members of the Thirty-Ninth Congress would
have responded to Lou Dobbs’s question. We can, however, investigate
some things. First, and most readily accessible, is what the Framers said as
they debated the clauses of the Fourteenth Amendment. Second is the
intellectual and political background upon which they drew in the writing
of the Amendment. Finally, we can understand the overall situation that
gave rise to the Amendment—what recent events had occurred and what
overall social concerns they sparked.

We can examine the intellectual history of nineteenth century anti-
slavery thought for concepts relevant to the debates over immigration and

District Court for the District of Arizona pending a trial on the issue of whether it usurps
federal authority  over immigration. United States . Arizona,
703 F. Supp. 2d 980, 1008 (D. Ariz. 2010).

32. Adam Klawonn, Arizona’s Next Immigration Target: Children of Illegals, TIME,
June 11, 2010, available at
http://www.time.com/time/printout/0,8816,1996064,00.html.

33. GARRETT EPPS, DEMOCRACY REBORN: THE FOURTEENTH AMENDMENT AND THE
FIGHT FOR EQUAL RIGHTS IN PosT-CiviL WAR AMERICA (2006) [hereinafter DEMOCRACY
REBORN]; see also Garrett Epps, Interpreting the Fourteenth Amendment: Two Don’ts and
Three Dos, 16 WM. & MARY BILL RTs. J. 433 (2007) [hereinafter Don’ts and Dos]; Garrett
Epps, Lecture, Second Founding:  The Story of the Fourteenth Amendment,
85 OR. L. Rev. 895 (2006) [hereinafter Second Founding]; Garrett Epps, The Antebellum
Political Background of the Fourteenth Amendment, 67 LAw & CONTEMP. PROBS. 175
(2004) [hereinafter Antebellum Political Background]; Garrett Epps, The Undiscovered
Country: Northern Views of the Defeated South and the Political Background of the
Fourteenth Amendment, 13 Temp. PoL. & Civ. RTs. L. Rev. 411 (2004) [hereinafter
Undiscovered Country].
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its proper role in our society, and we can take notice of what the Framers of
the Fourteenth Amendment said when the issue of immigration came
before them. In so doing, it seems to me, we need not shoulder the burden
of “demonstrating” that the Joint Committee on Reconstruction, if conjured
before us,** would say, “Of course we meant that.” In the particular area in
which we are working, we are faced with a claim by Dean Eastman and
others that they have already communed with the dead, that an unclear
reading was the Framers’ “clear intent.” The question in the first instance
is not what the “original intent” was, but rather whether those who make
“originalist” claims to have deduced it have borne their burden of proof.

As for the policy-based arguments, past history cannot provide
determinate answers to present policy puzzles. However, we may be able
to glean suggestions about desirable policies today from a
study of failed and successful policies past. That the Fourteenth
Amendment’s text evinces an intent to alter citizenship policy is evidence.
The historical background of its writing may provide us with evidence of
what constitutional flaw the Framers were addressing, and thus warn us not
to repeat the mistakes that they felt impelled to fix.

In Part | of this Article, | provide a brief summary of the conclusions |
reached during my study of the framing of the Amendment about the
overall significance of the Amendment in the political and constitutional
dispute that framed the Civil War and Reconstruction. | then summarize
the “originalist” argument for a restrictive reading of the Clause. Part II
offers my analysis of the actual legislative record of the framing of the
Clause. Part Il provides a brief summary of the citizenship status of
American Indians in 1866, because that status formed an important part of
the debate over the proper scope of the Clause. Part IV offers a look at the
ideas of citizenship that arose out of the anti-slavery struggle and that
formed the intellectual background of the Framers of the Fourteenth
Amendment. Part V compares the situation those Framers faced with the
immigration situation we face today. In my Conclusion, | examine the
“constitutional policy” underlying the Fourteenth Amendment as a whole
and suggest that birthright citizenship fits far better into the most plausible
policies we can derive from the text and history of the Fourteenth
Amendment.

I argue that the advocates for penalizing native-born children on the basis
of their parents’ immigration status would drive a major hole through the
important protections offered the American people by the Fourteenth

34. See generally Garrett Epps, Of Constitutional Séances and Color-Blind Ghosts,
72 N.C. L. REv. 401, 408 (1994).
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Amendment. The mistake thus made would not be a novel error, but
precisely the same mistake that was made at Philadelphia in 1787 and
subsequently, as the antebellum order was constructed around legalized
inequality and subordination of African Americans. The advocates of
creating a new non-citizen status for native-born children, I argue, are in
danger of (inadvertently) creating a modern analogue of the post-slavery
subordination that was occurring during the months before the framing of
the Fourteenth Amendment, and that the Framers of the Amendment had
present in their minds as they constructed its provisions.

I.  THINKING ABOUT THE FOURTEENTH AMENDMENT

In a recent article, |1 suggested that interpretation of the Fourteenth
Amendment is improved by considering several positive and negative
hypotheses that some other commentators do not share.® First, the positive
assertions:

The Framers of the Fourteenth Amendment, and the generation of
political thinkers from which they sprang, regarded the 1787 Constitution
as profoundly flawed.*

“[Bly giving the slave states disproportionate power in the federal
government,” they believed, “[it] had created and empowered a complex
political-social institution that the antebellum generation called the Slave
Power.”%

The Republican leadership in the Thirty-Ninth Congress found itself in
an unexpected conflict with President Andrew Johnson, who sought to
remove Congress from any influence on Reconstruction policy or postwar
politics.® As a result, the leadership decided to write “a multi-part,
compromise amendment whose parts are best understood as forming a
whole that, while not entirely coherent, does have a certain underlying
congruence of concern.”*

The two negative propositions are:

35. For a more detailed explanation of these assertions, see generally Don’ts and Dos,
supra note 33, at 441-57 (detailing the legislative history that led to the ratification of the
Fourteenth Amendment).

36. Id. at 448-51 (explaining that the Fourteenth Amendment was drafted in an attempt
to remedy problems found within the Constitution).

37. Id. at 451. See generally LEONARD L. RICHARDS, THE SLAVE POWER: THE FREE
NORTH AND SOUTHERN DOMINATION, 1780-1861 2 (2000) (describing the slave power thesis
as a widely held “notion that a slaveholding oligarchy ran the country—and ran it for their
own advantage”).

38. See Epps, Don’ts and Dos, supra note 33, at 455 (“Because of Congress’s refusal to
seat members from the South, Johnson argued, plenary authority over Reconstruction rested
with him and him alone.”).

39. Id. at 456.
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The Fourteenth Amendment was not aimed solely at providing a
minimum set of rights aimed only at racial discrimination against the freed
slaves.”® In fact, it creates “a broader set of rules for state politics and law,”
which were inspired by the problems of immigrants and Southern
Unionists.**

The Fourteenth Amendment was not designed to provide a constitutional
foundation for the Civil Rights Act of 1866; nor was it offered because its
sponsors considered the Civil Rights Act unconstitutional otherwise.*

The “originalist” argument is that the legislative debates and (to a lesser
extent) the overall history of American citizenship and political theory
show a “clear intent” that birthright citizenship should extend only to
children of American citizens and perhaps of lawful permanent residents,
but not reach the children of foreign nationals temporarily resident in the
United States, whether legally or illegally. In order to evaluate this
argument, a reader need not accept my theses completely. Instead, the
interpretive process should begin with the interpretation we have been
offered by advocates of a restrictive reading of the Clause, and should use
constitutional tools, of which history is a prominent one, to assess the
correctness of the suggested interpretation.

The historical background cited by Dean Eastman is that sketched by
Professors Schuck and Smith in their work on the theory of citizenship in
Anglo-American legal theory. The thesis of this work, and of subsequent
work relied upon by restrictionists, is that modern, as opposed to feudal,
citizenship requires consent of the citizen and a willingness to subject
herself to the complete dominance of the nation. Thus, children of
temporary sojourners—and, for that matter, any persons retaining
citizenship in more than one country at the same time—cannot be viewed
as fulfilling the conditions for citizenship under a proper modern definition.

Citizenship Without Consent is the foundation of the argument for a
restrictive reading and thus merits a close reading. That | disagree with its
conclusions  should not suggest that |  deprecate its
scholarly seriousness. But I will suggest that it has two shortcomings:
(2) it produces seemingly valid conclusions from the wrong sources and (2)
it shortchanges and misunderstands the actual legislative record of the
Clause.

40. Id. at 44142 (quoting McDonald v. Santa Fe Trail Transp. Co., 427 U.S. 273, 296
(1976)) (noting that the Supreme Court “has recognized that the Fourteenth Amendment
contains ‘a broader principle than would have been necessary simply to meet the particular
and immediate plight of the newly freed Negro slaves’).

41. Id. at 44243.

42. 1d. at 44548 (arguing that the Citizenship Clause was drafted “with a broad set of

political and civil rights in mind”).
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The authors begin by tracing the conflict between ‘“ascriptive and
consensual citizenship.”*®  Ascriptive citizenship, the condition of being a
subject of the Crown by virtue of birth within the Realm, meant that a
subject had neither the right to disobey nor to renounce citizenship even by
expatriation.**  The authors suggest that with the dawn of the
Enlightenment, authors, most prominently John Locke, called into question
the justice and validity of the ascriptive principle, suggesting instead that
true allegiance and citizenship could be based only on reciprocal consent.
For Locke, “[a] child... could not be a government’s subject because
subjectship must be based on the tacit or explicit consent of an individual
who had reached the age of rational discretion.”* For this reason, “Locke
insisted: “a Child is born a subject of no Country and Government.’”*
Locke “would have been astonished that children of illegal aliens might
acquire membership in a country by birth.”"’

The authors note that Locke is generally agreed to be a significant
influence on the thinking of the Framers of the 1787 Constitution. They
further cite the work of G.J.A. Pocock as evidencing the importance for the
Framers of the “Atlantic tradition” of republican thought stemming from
the work of Niccolo Machiavelli.*®
In Atlantic republican thought, republican societies were thought to require
small size, internal homogeneity, and restricted citizenship.*

Citizenship restriction, they suggest, is Lockean as well as
Machiavellian:

[T]he logic of Locke’s formulation of the social contract doctrine, like
Rousseau’s, indicated that consent to membership must indeed be
mutual, granted by the representatives of the existing citizenry as well as
by the prospective citizen. Hence his view, as much as the republicans’,
implicitly sanctioned the permissibility, if not the desirability, of
restrictive membership policies, at least so long as those restrictions did
not amount to active violations of one’s natural rights.50

And they note that much of antebellum American law, most particularly
the infamous Taney opinion in Scott v. Sandford® (“Dred Scott™), relied

43. ScHUCK & SMITH, supra note 10, at 9-10.
44. See id. at 12, 17 (noting that expatriation was “considered contrary to natural law
and therefore impossible™).

45. 1d. at 25.
46. 1d.
47. 1d. at 25-26.

48. Id. at 27 (citing J.G.A. PococK, THE MACHIAVELLIAN MOMENT: FLORENTINE
POLITICAL THOUGHT AND THE ATLANTIC REPUBLICAN TRADITION (1975)).

49. Id. at 27-29.

50. Id. at 30-31.

51. 60 U.S. (19 How.) 393 (1856).
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heavily on a consensual model, holding that persons of African descent
were forever barred from citizenship because the Framers had not
consented to their acquisition of it by any means.”> Schuck and Smith
further argue that American citizenship law before the Fourteenth
Amendment showed an inability to decide between ascription and consent
as the basis of citizenship:

American law’s use of both ascriptive and consensual understandings of

the birthrights of the native-born makes it difficult to know precisely

what the framers of the Fourteenth Amendment’s Citizenship Clause had

in mind, a difficulty not altogether alleviated by their debates. It is

therefore all the more important to recognize that the American

Congress, courts, and statesmen had always drawn freely on both

traditions, selecting among them largely on grounds of expediency.>

They then proceed to a very brief discussion of the Citizenship Clause of
the Fourteenth Amendment, and conclude that the “subject to the
jurisdiction” language embodies a restrictive, consensual definition of
citizenship.®® The Amendment’s “central political ideas were not ascription
and allegiance but consent and individual rights,” they contend.® They
reach this conclusion because they assert the common wisdom that
“Congress’s purpose in proposing the Fourteenth Amendment ... was to
‘constitutionalize’ the protections established by the [Civil Rights Act of
1866]” thus making the differences in wording between the Act and the
Clause irrelevant.®®
To Schuck and Smith, the important question was what Senator Lyman

Trumbull meant by the language. Trumbull was the drafter of the Civil
Rights Bill; he played no role in the drafting of the Amendment. Thus,
“subject to the jurisdiction,” the Amendment’s language, becomes
equivalent to “not subject to any foreign power,” the eventual language of
the Civil Rights Bill. Subjection to a foreign power depended on
allegiance, and, the authors contend, the Civil Rights “debates revealed that
Trumbull understood allegiance not chiefly in Coke’s terms, as stemming

52. Though the authors do not note this, the principle of Dred Scott is actually
ascriptive in the highest, as not even the consent of both parties to the social contract—i.e.,
an aspiring citizen of African descent and a willing Congress making use of the
naturalization power—could overcome the (unwritten or spoken) ascription by the Founding
Generation of alien status to such people. See id. at 452 (declaring the Missouri
Compromise unconstitutional, and holding that Dred Scott could not be made free by being
brought to Missouri by his owner, even if his owner had the intention of becoming a
permanent resident in Missouri).

53. ScHuck & SMITH, supra note 10, at 71.

54. Id. at 85-87.

55. Id.at73.

56. Id.at75.
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from the fact of protection at birth, but in a more consensualist fashion, as
dependent upon the wills of the community and the individual.””*

Little of this argument depends on the actual legislative history of the
Fourteenth Amendment; but remarkably, a good deal of it arises out of the
fact (which might as reasonably be ascribed to happenstance) that the
Amendment was finally approved by the states during the Fortieth, not the
Thirty-Ninth. The Fortieth Congress passed the first formal act permitting
United States citizens to renounce their citizenship.

Congress could not have conceived of that obligation [of birthright
citizenship] as perpetual or indissoluble on [the natural-born citizen’s]
part. Only one day before the Fourteenth Amendment was ratified,
Congress embraced the consensual conception of citizenship in a more
direct and thoroughgoing way, affirming in the Expatriation Act of 1868
the fundamental right of all citizens voluntarily to withdraw their consent
and to renounce their membership.>®

This is a remarkable conclusion to draw from the mere coincidence of
time. Schuck and Smith gloss over the fact that Congress plays no part in
ratification of Amendments, which is done by state legislatures and
recorded (at that time) by the Secretary of State.® As legislative history
goes, then, the Schuck and Smith argument is a fairly unusual one. It
slights the actual language of the measure and the debates of the body that
framed it, and insists on the primacy of (1) the language of and debates
about a different measure (the Civil Rights Act) and (2) the unstated
intentions of a different body (the Fortieth Congress). Schuck and Smith
bolster their reading of the real meaning of the clause on a couple of
grounds that are important to constitutional construction generally. The
first might be called the argument for constitutional policy.
In this case, they argue that the current reading of the Clause calls into
question the underlying consistency and workability of the Constitution,
and thus is potentially illegitimate:

America’s current circumstances confirm that birthright citizenship can
create a problem of overinclusiveness, at least in consensual terms. In
particular, automatic political membership for the native-born children of
illegal aliens and nonimmigrants seems difficult to defend, especially
when access to citizenship for other needy groups must be limited.®

57. 1d. at 80.

58. Id. at 86 (footnote omitted).

59. Thus, for example, the Twenty-Seventh Amendment, proposed by the First
Congress in 1789, was finally ratified in 1992. Can the debates of the 102nd Congress then
tell us something about the “intent” of the framers of the Twenty-Seventh Amendment?

60. ScHUCK & SMITH, supra note 10, at 89.
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This policy argument is coupled with the common (and again, far from
illegitimate when correctly made) argument that the Framers could not
have foreseen current conditions:

The number of illegal aliens presently in the United States is a matter of
great and continuing controversy; estimates that are described as
“conservative” place the range at three and a half to six million as of
1980, with the number increasing by two hundred thousand annually.
This reality and the fears that it has generated concerning its economic
and social effects have transformed political discourse about American
immigration policy in ways that neither [past courts] nor the
Reconstruction framers of the Citizenship Clause could have
anticipated.®*

In particular, the authors suggest that children of illegal immigrants did
not at the time of Framing, do not now, and should not fall within the
meaning of “subject to the jurisdiction.” This is because the children carry
at birth the taint of their parents’ criminality: “The parents of such children
are, by definition, individuals whose presence within the jurisdiction of the
United States is prohibited by law. They [the parents] are manifestly
individuals, therefore, to whom the society has explicitly and self-
consciously decided to deny membership.”®

The Schuck and Smith argument thus considers (in roughly this order)
(1) the intellectual background of American citizenship and the Citizenship
Clause, in particular; (2) the circumstances and debate that surrounded its
adoption; (3) the “constitutional policy” underlying its current application;
and (4) the likelihood that the Framers foresaw something like the present
circumstances. Each of their conclusions requires evidence to support it,
and our task is to assess the nature and amount of evidence they have
adduced for each.

Schuck and Smith, as noted above, provide a truncated and
(it must be said) idiosyncratic reading of the Clause’s “legislative history.”
Let’s consider a more thoroughgoing and disciplined version of this,
offered by Dean Eastman.

[T]he language of the 1866 Civil Rights Act, from which the Citizenship

Clause of the Fourteenth Amendment (like the rest of Section One of the
Fourteenth Amendment) was derived so as to provide a more certain
constitutional foundation for the 1866 Act, strongly suggests that
Congress did not intend to provide for such a broad and absolute
birthright citizenship.®®

61. Id.at93.
62. Id. at 95.
63. John C. Eastman, Politics and the Court: Did the Supreme Court Really Move Left
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This language, as enacted, was “all persons born in the United States and
not subject to any foreign power, excluding Indians not taxed, are hereby
declared to be citizens of the United States.”®

Dean Eastman claims that “this formulation makes clear, [that] any child
born on U.S. soil to parents who were temporary visitors to this country
and who, as a result of the foreign citizenship of the child’s parents,
remained a citizen or subject of the parents’ home country, was not entitled
to claim the birthright citizenship provided in the 1866 Act.”® The
relevance of this supposed clarity, of course, is not direct, because the aim
is to interpret the language of the Fourteenth Amendment’s Citizenship
Clause, which says that “[a]ll persons born or naturalized in the United
States, and subject to the jurisdiction thereof, are citizens of the United
States and of the state wherein they reside.”® Dean Eastman admits that
this language lacks the alleged clarity of the language in the Act, and
indeed “might easily have been intended to describe a broader grant of
citizenship than the negatively phrased language from the 1866 Act—one
more in line with the contemporary understanding . . . that birth on U.S.
soil is sufficient for citizenship.”®’

This is an important admission, because to discern “clear intent” in
language that “might easily” be read a different way requires strong
evidence that the Framers intended one specific reading. To resolve this
ambiguity, Dean Eastman turns to the legislative debates:

[T]he relatively sparse debate we have regarding this provision of the
Fourteenth Amendment does not support such a reading. For example,
when pressed about whether Indians living on reservations would be
covered by the clause since they were “most clearly subject to our
jurisdiction, both civil and military,” Senator Lyman Trumbull, a key
figure in the drafting and adoption of the Fourteenth Amendment,
responded that “subject to the jurisdiction” of the United States meant
subject to its “complete” jurisdiction, “[n]ot owing allegiance to anybody
else.” Senator Jacob Howard, who introduced the language of the
jurisdiction clause on the floor of the Senate, contended that it should be
construed to mean “a full and complete jurisdiction... the same

Because of Embarrassment Over Bush v. Gore? 94 Geo. L.J. 1475, 1485-86 (2006).

64. Id. at 1486 (quoting Civil Rights Act of 1866, ch. 31, § 1, 14 Stat. 27 (1866)
(emphasis added)).

65. Id.

66. U.S.ConsT. amend. XIV, § 1.

67. Eastman, supra note 63, at 1486. This seems like a concession on Dean Eastman’s
part—the “clear intent” must be deduced from unclear text, but it conceals a hidden
premise—that the text is in fact ambiguous or unclear. The first necessity for a
counterintuitive “originalist” reading is ambiguity in the text. If “all persons” really means
“all persons” then the deployment of originalist machinery is hardly necessary, and if the
machinery produces a different reading its very validity is questionable.
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jurisdiction in extent and quality as applies to every citizen of the United
States now” (i.e., under the 1866 Act). That meant that the children of
Indians who still “belong[ed] to a tribe” and hence owed allegiance to
another sovereign (however dependent the sovereign was) would not
qualify for citizenship under the Clause. Because of this interpretative
gloss provided by the authors of the provision, an amendment offered by
Senator James Doolittle of Wisconsin to explicitly exclude “Indians not
taxed,” as the 1866 Act had done, was rejected as redundant.®®

From this summary of the debate, Dean Eastman then concludes that the
correct meaning of the Clause is that supplied by the majority in The
Slaughterhouse Cases:® “[T]he ‘main purpose’ of the Clause ‘was to
establish the citizenship of the negro,” and that ‘[t]he phrase, ‘subject to its
jurisdiction” was intended to exclude from its operation children of
ministers, consuls, and citizens or subjects of foreign States born within the
United States.””"

This, then, is the “originalist” claim to establish the “clear intent” of the
Framers and ratifiers. Thus, it would be significant if (as | suggest) the
argument (1) misapprehends the contemporaneous intellectual background
of the Clause; (2) mischaracterizes the relationship between the Civil
Rights Act and the Clause; (3) distorts the tenor of (or simply neglects to
quote) the legislative debates around the Clause itself; (4) offers an
implausible reading of the constitutional policy embodied in the
Amendment as a whole; and (5) fails to understand that, historically, the
Framers of the Amendment faced a situation with regard to immigration
policy that was in fact remarkably similar to, not radically different from,
our current one. Weakness or invalidity in one or more of the stages of the
argument, it seems to me, would suggest that proponents of a restrictive
“intent” of the Clause have failed to carry their burden of proof.

Il. THE FRAMING OF THE CLAUSE: BACKGROUND AND DEBATE

The quest for the “clear intent” of the Framers of the Clause ought to
begin with what the Framers said, first in the text of the Clause and second
during the debates over its adoption. The Thirty-Ninth Congress dealt with
the issue of birth and citizenship in two different bills, first in the Civil
Rights Act of 1866 and second in the Fourteenth Amendment. It is
important to resist the temptation to treat these two measures and the

68. Id. (footnotes omitted).
69. 83 U.S. 36 (1872).
70. Eastman, supra note 63, at 1486-87.
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debates over them as if they were one and the same.” They originated with
different sponsors and were buttressed by different constitutional theories.

The Civil Rights Act of 1866, which was adopted first, was sponsored by
Senator Lyman Trumbull, chair of the Senate Judiciary Committee, and
reported by that Committee for adoption by the Senate and then the House.
The Act was a conservative measure, designed to conciliate President
Johnson and gain his signature.”> According to its sponsor, the Act as a
whole was enacted pursuant to section two of the Thirteenth Amendment,
and the specific citizenship language was authorized by Congress’s
Naturalization Power.” The Act was designed to put the responsibility for
enforcing civil rights in the hands of the federal courts.”

But, despite its conservatism, Andrew Johnson vetoed it, in essence
proclaiming himself opposed to any attempts to upset the antebellum
political system of white rule and “states’ rights.” Johnson’s veto of the
Act, and of the Freedmen’s Bureau Act, radicalized the political situation in
Washington and convinced most of the Congressional leadership that no
conciliation was possible. A mark of that radicalization is that Congress re-
passed both bills over the President’s veto—the first time in American
history that a Presidential veto of a substantive bill had been overridden.”

During this near-revolutionary period, the Fourteenth Amendment
was drafted, not by Trumbull and the Judiciary Committee but by the
considerably more radical Joint Committee of Fifteen on Reconstruction.
That committee was seeking to wrest control of Reconstruction from
Johnson. Because it was offering a constitutional amendment, it did not
worry about the limits of congressional power under the Thirteenth
Amendment; because a President has no veto power over a proposed
constitutional amendment, it made no concessions to the President’s
conservative views. Neither in its language nor in the debates surrounding
its passage is there any suggestion that, like the Civil Rights Bill, it was a
“court bill.”

For all these reasons, it seems at best reductive to assume that the
citizenship language in both had identical meanings and “intentions.” If
that is to be a premise of the restrictive reading of the document, it must be

71. See Don’ts and Dos, supra note 33, at 445-57.

72. EPps, DEMOCRACY REBORN, supra note 33, at 175-76.

73. U.S. CONST. art. I, § 8, cl. 4 (granting Congress the power “to establish an uniform
rule of naturalization™).

74. Democracy Reborn, supra note 33, at 175 (quoting CONG. GLOBE, 39TH CONG., 1sT
SESS. 605 (1866)) (remarks of Sen. Trumbull) (“It is a court bill; it is to be executed through
the courts, and in no other way.”).

75. EPps, DEMOCRACY REBORN, supra note 33, at 183.
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subject to the same burden of proof as the other premises; the proponents
have not even tried to bear that burden.

As originally written, Trumbull’s Civil Rights Bill proclaimed that all
persons of “African descent” resident in the United States were citizens.
However, on January 30, Trumbull withdrew this language and offered an
amendment to insert this language: “[A]ll persons born in the United
States, and not subject to any foreign Power, are hereby declared to be
citizens of the United States . . . .”"

It is this Civil Rights Bill language that the proponents of a restrictive
reading of the Clause regard as indicating the Fourteenth Amendment
Framers’ “intent” to limit birthright citizenship to, in essence, children
whose parents had no other citizenship status elsewhere in the world. The
argument is that children of foreign citizens temporarily resident in the
United States are “subject to [the] foreign power” governing their parents’
citizenship. Immediately after the new wording was offered, however,
Trumbull engaged in a colloguy that sheds a considerably different light on
this provision. Senator Edgar Cowan of Pennsylvania, a conservative
Republican and one of Johnson’s few remaining Republican supporters in
Congress, archly asked Trumbull whether this language would naturalize
the “children of Chinese and Gypsies born in this country?” Trumbull
replied, “Undoubtedly.””

What is the importance of this colloquy? Well, consider that in 1866,
Chinese-born people resident in the United States were ineligible to
naturalize as citizens. Under the Naturalization Act of 1790, naturalized
citizenship was limited to “free white person[s].”"® Thus, every immigrant
from China was by definition not only an alien but a “subject” of the
Chinese empire and thus not subject to the “full and complete jurisdiction”
that originalists regard as important restrictive language.

But if this was the intended meaning of “not subject to a foreign power,”
how could it be “[u]ndoubtedly” true that children of Chinese were to be
citizens under the Civil Rights Act? The answer seems nonsensical; and
before we deal with the anomaly by suggesting that Trumbull simply did
not understand what he was talking about, remember that Trumbull’s is
preeminent among those whose “clear intent” we are supposedly parsing.

The casual reference to “Gypsies” in Senator Cowan’s question also
foreshadowed a theme that would become quite important during the
debate over the Citizenship Clause of the Fourteenth Amendment. Chinese

76. CONG. GLOBE, 39TH CONG., 1ST SESs. 498 (1866).
77. 1d.
78. An Act to Establish an Uniform Rule of Naturalization, 1 Stat. 103 (1790).


http://en.wikipedia.org/wiki/United_States_Statutes_at_Large
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immigrants were present in the United States legally, and were (as we have
seen) citizens of another nation.
The “Gypsies” in the United States (assuming there were any) were the
closest thing the United States had at that time to “illegal” immigrants—a
shadow population that was considered to be living in defiance of
American law.””  Their status and the language used about them
subsequently in the debate are quite suggestive.®

Who, then, were those not subject to “the full and complete jurisdiction”
of the United States? There were two classes. The first covered “children
of public ministers”—what we would call diplomats today, who were
covered by diplomatic immunity under international law. The second was
a subset of the Native American population—those living under tribal
government on reservations under treaties that recognized their tribes as
separate sovereigns and those resident on the frontier in territory and
among tribal groups that had not been reduced to federal control. The first
group of Native people were “subject” to their tribal governments, which
had treaty immunities to U.S. court jurisdiction. The second were not
subject to U.S. jurisdiction at all—they were “wild Indians.”

Bear in mind that we are still discussing the Civil Rights Act. As
eventually adopted, it read, “[a]ll persons born in the United States and not
subject to any foreign power, excluding Indians not taxed, are hereby
declared to be citizens of the United States.” This language is significant
but does not directly demonstrate anything about the “clear intent” of the
Citizenship Clause. First, it is a statute, enacted under the authority of
some combination of the Naturalization Clause and the Thirteenth
Amendment; the Fourteenth Amendment is a change to the Constitution,
creating entirely new rights and providing government with new powers.
Second, it is different in wording. Even if we were to conclude that “not

79. This is of course true as a statement of the relatively undeveloped federal law of

immigration before the adoption of the Fourteenth Amendment. There were, however, other
classes of people who were not supposed to be present in the specific states, and in the
antebellum period they were subject to penalties under state law that echo some of those
aimed at “illegal aliens” today. See  Neuman, supra note 23,
at 497-99. Professor Neuman also asks whether Schuck and Smith could possibly be
suggesting that the Amendment does not recognize the citizenship of native-born children of
African slaves imported in violation of the 1808 federal statute that prohibited importation
of slaves. Those African slaves were in the country illegally, in the teeth of efforts to
discourage their entry. See id.
80. Gypsies in 1866 existed mostly as a bugaboo in the mind of Nativists (like the phantom
cases of leprosy frequently mentioned by Lou Dobbs or the “terror babies” being cleverly
spawned in U.S. hospitals so that they can commit suicide bombings a generation from
now). “For example in 1874, the American Cyclopaedia argued that it was ‘questionable
whether a band of genuine Gypsies has ever been in America.”” BRIAN A. BELTON,
QUESTIONING GYPSY IDENTITY: ETHNIC NARRATIVES IN BRITAIN AND AMERICA 85 (2005).
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subject to any foreign power” had a more restrictive meaning than its
sponsors appeared to give it, the language was superseded by the broader
language of the Citizenship Clause. So even if we could demonstrate the
“clear intent” of the Congress when it adopted the Act, that “clear intent”
could not restrict what the Congress and the state legislatures did later in
adopting the Fourteenth Amendment. And, finally, the evidence does not
establish a “clear intent” to adopt a restrictive meaning. As I read the
record, it points to an opposite intent; but even if my reading is contestable,
I suggest that its plausibility establishes that the “originalists” have signally
failed to bear their burden of proof even as to this preliminary question.

In fact, the meaning that matters in this context is that of the Citizenship
Clause, which was framed by Congress two months after the final passage
of the Civil Rights Act and ratified over the ensuing two years by the state
legislatures. It has different wording; it emerged from a different political
situation; it was adopted under different procedures and had different
authors, and it was approved by different voting bodies.®* Its meaning must
stand on its own. If its broad wording, which makes no mention of
“foreign powers,” is to be read restrictively, it must be because of
something in its text or adoption, not because it is viewed as a coded re-
enactment of the Civil Rights Act.

The draft Fourteenth Amendment was introduced in the House of
Representatives in May 1866, and adopted by the House without any
citizenship language.* The Journals of the Joint Committee of Fifteen thus
shed no light on its drafting; neither do the initial debates on the draft
amendment in the House, because the draft did not address citizenship
when adopted by the House. The only debate that can shed light on its
intent is that which took place on the Senate floor during the process of
adoption and amendment of the citizenship language.®

81. See Epps, DEMOCRACY REBORN, supra note 33, at 183, 226-27 (illustrating the
differences regarding motivation, political climate, and passage/ratification between the
Civil Rights Act and the Fourteenth Amendment).

82. See id. at 225 (demonstrating that most of the House debate focused on
representation and voting, not citizenship).

83. When the amended Joint Resolution was sent back to the House for concurrence,
the only mention of the citizenship language was in the final remarks of Representative
Thaddeus Stevens, the Radical leader of the House, the dominant member of the Joint
Committee of Fifteen, and the primary sponsor of the proposed Amendment. See id. at 40—
50 (providing a brief synopsis of Stevens’ tenure in Congress). On this occasion, Stevens
described the effect of the draft amendment with no qualification for the jurisdictional
language:

The first section is altered by defining who are citizens of the United States
and of the States. This is an excellent amendment, long needed to settle
conflicting decisions between the several States and the United States. It
declares this great privilege to belong to every person born or naturalized in
the United States.
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When it came to the floor of the Senate on May 23, Senator Benjamin
Wade proposed an amendment that would remove the word “citizen” from
what became the “privileges or immunities” clause and substitute language
barring states from abridging “the privileges or immunities of persons born
in the United States or naturalized by the laws thereof.”®* Wade explained,

the word “citizen” . . . is a term about which there has been a good deal
of uncertainty in our Government. The courts have stumbled on the
subject, and even here, at this session, that question has been up and it is
still regarded by some as doubtful. | regard it as settled by the civil
rights bill, and, indeed, in my judgment, it
was settled before. | have always believed that every person, of
whatever race or color, who was born within the United States was a
citizen of the United States; but by the decisions of the courts there has
been a doubt thrown over that subject; and if the Government should fall
into the hands of those who are opposed to the views that some of us
maintain, those who have been accustomed to take a different view of i,
they may construe the provision in such a way as we do not think it
liable to construction at the time, unless we fortify and make it very
strong and clear.®®

This is an unmistakable reference to the restrictive reading of citizenship
given by the Supreme Court in Dred Scott, and Wade’s change seemed to
be designed to forestall a racial reading of citizenship by later judicial
construction of the Civil Rights Act.®® Wade’s definition of citizenship, in
his words, was that “every person, of whatever race or color, who was born
within the United States was a citizen of the United States.”®

An instructive colloguy ensued between Wade and Senator William Pitt
Fessenden of Maine, chair of the Joint Committee on Reconstruction. As
reported by Wade, “[t]he Senator from Maine suggests to me, in an
undertone, that persons may be born in the United States and yet not be
citizens of the United States. Most assuredly they would be citizens of the
United States unless they went to another country and expatriated
themselves . .. .” %

Fessenden then suggested the very question that concerns us today:
“Suppose a person is born here of parents from abroad temporarily in this
country.”® Wade answered,

CONG. GLOBE, 39TH CONG., 1sT SESs. 3148 (1866) (remarks of Rep. Stevens).

84. CONG. GLOBE, 39TH CONG., 1sT SESs. 2768 (1866) (remarks of Sen. Wade).

85. Id. at 2768-69.

86. Perhaps it might even be a sign of “clear intent” that a judicial construction of the
Fourteenth Amendment would never narrow citizenship on similar grounds.

87. CONG. GLOBE, 39TH CONG., 1sT SESs. 2768 (1866) (remarks of Sen. Wade).

88. Id. at 2769 (remarks of Sen. Wade).

89. Id. (remarks of Sen. Fessenden).
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The Senator says a person may be born here and not be a citizen. | know
that is so in one instance, in the case of the children of foreign ministers
who reside “near” the United States, in the diplomatic language. By a
fiction of law such persons are not supposed to be residing here, and
under that fiction of law their children would not be citizens of the
United States, although born in Washington. | agree to that, but my
answer to the suggestion is that that is a simple matter, for it could hardly
be applicable to more than two or three or four persons; and it would be
best not to alter the law for that case.”

Debate then turned to the meaning of other provisions of the draft
amendment, particularly the language regarding apportionment of
representation to states that restricted the franchise by race. After
adjournment that day, Senate Republicans met in a private caucus to
consider the issues that Wade’s amendment had brought up.

When the measure returned to the floor on May 30, Senator Jacob
Howard of Michigan, a member of the Joint Committee and the Senate
sponsor of the draft amendment, proposed new language: “[A]ll persons
born in the United States, and subject to the jurisdiction thereof, are
citizens of the United States and of the States wherein they reside.” ** The
debate on this new language forms the core of the evidence for a restrictive
reading of the Citizenship Clause; but read in full, the debate suggests
precisely the opposite reading.

Howard explained the meaning of the new language as

simply declaratory of what | regard as the law of the land already, that
every person born within the limits of the United States, and subject to
their jurisdiction, is by virtue of natural law and national law a citizen of
the United States. This will not, of course, include persons born in the
United States who are foreigners, aliens, who belong to the families of
ambassadors or foreign ministers accredited to the Government of the
United States, but will include every other class of persons.92

90. Id. (remarks of Sen. Wade).

91. Id. at 2890 (remarks of Sen. Howard).

92. Id. Professor Mayton reads this language as excluding the children of two classes of
aliens from birthright citizenship: first, all “consular personnel,” and, second, “aliens.”
Mayton, supra note 26, at 245. That is, we should construe Howard as meaning that the
citizenship clause will exclude the “two classes,” consisting in essence of (1) the children of
all foreigners and (2) the children of some foreigners. Id. Professor Mayton considers his
thesis confirmed because “at that time no objection was made.” Id. The most logical
inference to this reader is that no one objected because no one understood it in the strained
way that Professor Mayton does. At this point in the inquiry, we are in danger of leaving
the world of constitutional history and entering some kind of Da Vinci code alternate
universe. That is, can we really suppose that this one ambiguous phrase spoken by one
senator, no matter how read, can supply us with a code key to general language adopted by
both Houses of Congress and the legislatures of two-thirds of the States? Rather than
picking at coded meanings in disaggregated phrases, an interpreter would do better to
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Once again, the irrepressible Senator Cowan rose to object that the
proponents of the draft amendment could surely not mean that birthright
citizenship would extend to children of Chinese immigrants or of
“Gypsies”: “[I]s it proposed that the people of California are to remain
quiescent while they are overrun by a flood of immigration of the Mongol
race? Are they to be immigrated out of house and home by Chinese? |
should think not.” Further, his own state of Pennsylvania had to contend
with

a certain number of people who invade her borders; who owe to her no
allegiance; who pretend to owe none; who recognize no authority in her
government; who have a distinct, independent government of their
own—an imperium in imperio; who pay no taxes; who never perform
military service; who do nothing, in fact, which becomes the citizen, and
perform none of the duties which devolve upon him, but, on the other
hand, have no homes, pretend to own no land, live nowhere, settle as
trespassers wherever they go....
I mean the Gypsies. ... If the mere fact of being born in the country
confers that right, then they will have it; and | think it will be
mischievous.*

Citizenship, in Cowan’s view, had two essential characteristics that the
proposed amendment would obliterate. First, it was primarily under the
control of the states, and no one could be a United States citizen who was
not first recognized as such by a state.** Second, the rights of citizenships
were properly drawn from “my own people, the people of my own blood
and lineage, people of the same religion, people of the same beliefs and
traditions,” rather than from “a society of other men entirely different in all
those respects from myself.”%

consider the entire debate in its context and Professor Mayton seems to have little interest in
or understanding of political context in the 439th Congress. Later in his article, Professor
Mayton cites statements by Senator Cowan as definitively explaining that the Amendment
did not make children of foreigners citizens. Id. at 243. A reader would not know that
Cowan was the speaker, however, that Cowan was an opponent of the draft Amendment,
nor that Cowan was arguing against its adoption. Professor Mayton seizes upon the
significance of statements made by opponents of a measure and gives them authoritative
force; it is as if one were to consult the papers of Jefferson Davis for definitive exegesis of
the Emancipation Proclamation. As it happens, Davis wrote that the P