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Prosecutor Goldstone Offers Views on War Crimes Tribunal

by Rochus Pronk

tfter months of delay and contro-

versy over the choice of a chief

prosecutor of the United Nations
War Crimes Tribunal for the former
Yugoslavia, the
UN  Security
Council  on
July 8, 1994,
appointed
South African
Justice Richard
Goldstone to
the post. Gold-
stone rose to
prominence as
chairman of a
commission of
inquiry appointed by former President
F.W. de Klerk in 1991 to investigate the
causes of violence during South Africa’s
transition to democracy. A former
Supreme Court Judge who was recently
appointed to the new Constitutional
Court of South Africa, Goldstone follows
in the footsteps of Nuremberg Prosecutor,
Justice Robert Jackson of the United
States. On his recent visit to Washington,
D.C., The Human Rights Brief had an
opportunity to speak with Goldstone.

Prosecutor Richard Goldstone
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Q. Why did you decide to leave South
Africa at this time and start working for
the War Crimes Tribunal for the former
Yugoslaviaz

A. It was a difficult decision, because I had
just been appointed to the first Constitu-
tonal Court in South Africa. To bécome
the prosecutor to the Tribunal was equally
exciting and no less important from an
international human rights point of view.
I believe that if this Tribunal fails for any
reason, it would be a serious setback to
the enforcement of international and

criminal justice for decades. Ultimately, it
was the decision of the new South African
government that | should do this and so it
was arranged that [ should be released
from the Constitutional Court for a tem-
porary period.

Q. When and against whom can we expect
the first indictments to come out?

A. We hope to have the first indictments
out by November, and that would mean
that subject to any unforeseen delays, and
the reasonable requests and the needs of
the defense, I would hope that trials will
begin by the beginning of March 1995. It
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is the policy of the prosecutor’s office not
to talk about who and where we are investi-
gating. Any information in that direction
could prejudice the investigations and
could also affect the lives of possible wit-
nesses and victims. However, we will at all
times proceed to indict and prosecute the
most culpable people against whom we
have evidence.

Let me add that [ believe firmly that
the people who gave orders of some of the
most serious crimes known to humankind
are more guilty than the people who exe-
cuted those orders. If the evidence is
there, 1 can give you every assurance that
we will indict the most important and
sertous criminals without regard to their
positions or to any political consequence.

Q. How do you view the concurrent juris-
diction of the Tribunal in relation to the
national courts, and how does that relate
to issues of double jeopardy?

A. If somebody is being tried and convicted
in a national court for murder or rape
there is no problem. We will be charging
people with genocide, crimes against
humanity and grave breaches of the Geneva

Conventons. Rape or murder will be con-
stituents in that, but it's a different oftense.
If it's necessary to re-indict such a person
before the Tribunal, it will be because
there is evidence of that person’s involve-
ment in a2 humanitarian offense. That is
not double jeopardy. We encourage
national trials whether in or outside the
former Yugoslavia for the simple reason
that we could never do more than a limit-
ed number of significant trials. So the
more national courts are involved, the
more justice will be done.

However, it is the Tribunal’s duty to
exercise its powers in a manner that is
consistent with international law and
international procedures. In other words
we must do everything in order to secure
procedural fairness for the people we
indict. | think there can be cases where
we should refrain from re-indicting
because we must have regard to the unfair-
ness of double jeopardy in its narrow
sense. But at the same time 1 think we have
a broader mandate than that, and 1 don’t
think we must refrain from exercising
our powers when the interests of justice,
and particularly the victims’ [interests],
are at stake.

Q. How will the interests of victims be
taken into account in deciding who will
be prosecuted?
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A. Their interests are a fundamental con-
sideration that must run throughout. In
my view, for instance, evidence should be
heard not only in The Hague, but rather
as close as possible to the places where
the atrocities happened. 1 think by com-
ing there we will be demonstrating that
we are concerned with people who suf-
fered from humanitarian breaches.

Let me emphasize, however, that it is

continued on page 12




12

Goldstone interview, continued from page 3

not our job to simply get convictions.
This is the first time a court will deliver
definitive judgments on important ques-
tions of international humanitarian law.
The prosecutor’s office will have to assist
the Tribunal in coming to the right deci-
sions, whether they are for or against us.

In that light we also have a duty to assist -

accused people to the extent that they
want to be assisted, of course. It is very
important that there should be equal
access for the accused to any kind of
information that could be of importance
in a specific case.

Q. How would a peace agreement which
includes a general amnesty affect the Tri-
bunal?

A. The Tribunal won’t be bound by any
agreement. We will continue to function
as long as the Security Council’s Statute
has not been repealed. If, in fact, appro-
priate trials were held in national courts
in the former Yugoslavia, which comply
with normal and reasonable internation-
al standards, there would be no reason
for the Tribunal to step in. It is only in
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cases where the real culprits are not
tried, or where there are sham trials that
it is important to look at our concurrent
jurisdiction and our right to retry people.

Q. Is there enough political will to make
the Tribunal succeed?

A. A lot of the delay has been interpreted
as flowing from a lack of will on the part
of the United Nations and of members of
the Security Council. I can only judge
this on my own experience, and my own
experience is absolutely one hundred
percent the other way. I believe the
delays have been caused by unfortunate
but understandable administrative diffi-
culties and blocks. My own belief, from
what I have seen and from the people 1
have spoken to, is that the administrative
delays have not been due to any ill-will;
they have been really a matter of trving
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to fit what we need in The Hague into
the administrative and bureaucratic pro-
cedures of the UN. I have received noth-
ing but support in New York and from
representatives of countries from all over
the world. Therefore, | am confident that
the Tribunal will succeed.

Q. Do you see the creation of this Tri-
bunal as a step towards the establishment

of a permanent international criminal
court?

A. I strongly believe the world should
move forward to a permanent interna-
tional criminal court, though one set up
by a treaty and not by a Security Council
resolution. Although this is not the route
that should be taken, the successful func-

continued on next page
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Goldstone, continued from previous page

tioning of this Tribunal would be an
important step in that direction.

Q. If a permanent international criminal
court existed presently and had universal
jurisdiction, would you want to see such
a court involved in South Africa?
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A. In the apartheid years there were seri-
ous breaches and violations of human
rights and international humanitarian
law. I have no doubt that a permanent
international criminal court would and
should have been involved then. But now
there is a legitimate democratic govern-

Q. In my own view it would be a serious
mistake if Rwanda was not added to the
jurisdiction of this Tribunal. First, it is
essential that the same procedures and
standards are applied in prosecuting
individuals from Rwanda and former
Yugoslavia. With two separate Tribunals
we are bound to get different proce-
dures, different standards and different
law. This would be most unfortunate as
comparisons would undoubtedly be
made between a Tribunal sitting for an
African country, and one sitting for a
Eurapean country.

Secondly, it would be cost effective
because it would save a great deal of
expensive duplication. The facilities in
The Hague can be expanded to include
the Rwanda situation. At the moment we
have eleven judges, five of whom consti-
tute the appellate chamber, and six
judges constitute two trial chambers. I
would suggest adding two additional trial
chambers (another 6 judges) and keep
the same appellate chamber, whose judg-
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: Editor’s Note: In the inaugural issue of The Human Rights Brief, we reported For more information, please write

F; on the then current status of the War Crimes Tribunal. A Point/Counterpoint {o: ’

treatment of the purpose, effectiveness, and necessity of such a tribunal
accompanied the article. [see Vol. 1, No. 1 (Spring 1994) ] Professor Claudio Grossman
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